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BEFORE THE ARIZONA CORPORATION COMMISSION 

MARC SPITZER 
Chairman 

WILLIAM MUNDELL 
Commissioner 

Commissioner 
JEFF HATCH-MILLER 

MIKE GLEASON 
Commissioner 

SA-044089 
KRISTIN K. MAYES S W-03898A-04-0089 

W-0 1303A44-0089 
WS4 1303A-04-0089 

Commissioner 

IN  THE MATTER OF THE JOINT 
APPLICATION OF RANCHO CABRILLO 
WATER COMPANY, RANCHO CABRILLO 

WATER COMPANY, AGUA FRIA DISTRICT, 

COMPANY, ANTHEWAGUA FRIA DISTRICT 
[DISTCO] FOR THE TRANSFER OF 
CERTIFICATES OF CONVENIENCE AND 
NECESSITY TO PROVIDE WATER AND 
WASTE WATER UTILITY SERVICES AND 
EXTENSION OF SERVICE AREA 

SEWER COMPANY, ARIZONA-AMERICAN 

AND ARIZONA-AMERICAN WATER 

DOCKET NOS. 
W-03 898A-04- 
SW-03898A-04- 
W-01303A-04- 
WS-01303A-04- 

JOINT APPLICATION FOR 
TRANSFER OF CERTIFICATES 
OF CONVENIENCE & 
NECESSITY AND EXTENSION 
OF SERVICE TERRITORY 

Under Ariz. Rev. Stat. 540-281, A.A.C. R14-2-402 and A.A.C. R14-2-602, 

Anzona-American Water Company (“Arizona-American”), through its Agua Fria Water District 

(“AFWD”) and through its AnthendAgua Fria Wastewater District (“DistCo”), Rancho Cabrillo 

Sewer Company (“RCSC”) and Rancho Cabrillo Water Company (“RCWC”) submit this joint 

application for transfer of certificates of convenience and necessity (CC&Ns) to Arizona- 

American. The Parties jointly request that the Commission grant the following relief: 

1. Approval to transfer Rancho Cabrillo Water Company’s Certificate of 
Convenience and Necessity as set forth on Exhibit C for water utility services to 
AFWD. 

2, Approval to transfer Rancho Cabrillo Sewer Company’s Certificate of 
Convenience and Necessity as set forth on Exhibit C for wastewater utility 
services to DistCo. 
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3. Authorization for AFWD to extend its existing certificated areas to provide water 
utility services to the areas of State Land set forth on the maps and legal 
description attached as exhibit F. 

Authorization for DistCo to extend its existing certificated areas to provide 
wastewater utility services to the areas of State Land set forth on the maps and 
legal description attached as exhibit F. 

4. 

The Parties provide the following information in support of this application. 

A. RANCHO CABRILLO WATER COMPANY. 

1. On July 7,2000, RCWC filed an application with the Commission for a 

CC&N authorizing RCWC to construct, operate and maintain facilities to provide water utility 

service to the public in a development of approximately 2,500 homes located in Maricopa 

County, approximately 10 miles west of Interstate 17 near Happy Valley Road (the “Rancho 

Cabrillo Development”). 

2. RCWC is an Arizona corporation formed to provide water utility service 

to the Rancho Cabrillo Development. RCWC’s President and Manager is Steve Robson who has 

interests in several Arizona public utilities. RCWC’s local business address is 9532 East Riggs 

Road, Sun Lakes, Anzona 85248 and its telephone number is (480) 895-9200. 

3. In Decision No. 63592 dated April 24,2001 , the Commission granted 

RCWC’s CC&N application and authorized RCWC to construct, maintain and operate facilities 

in order to provide water service to the public in the Rancho Cabrillo Development. A copy of 

Decision No. 63592 is attached as exhibit A and incorporated herein by reference. 

4. On August 20,2002, AFWD and DistCo filed a joint application with the 

Commission for an extension of their respective service territories as part of an overall plan to 

develop a water distribution and wastewater collection and treatment system to serve planned 

developments in the area northeast of Sun City West. In that application under Docket No. WS- 

01303A-02-0633, AFWD and DistCo sought an extension of their service territories in order to 
2 
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implement a master planned, regional water and wastewater treatment system. As part of that 

master plan, Anzona-American engineered and completed water and wastewater master plans for 

those areas, including the CC&N Areas of RCWC and RCSC. In that application, AFWD and 

DistCo advised the Commission that, due to operational and financial advantages of constructing 

a master planned, regional water and wastewater system, RCSC, RCWC and the Developer for 

the Rancho Cabrillo Development had requested that Arizona-American provide water and 

wastewater service to the Development. On March 24,2003, the Commission issued Decision 

No. 65757 and granted AFWD’s and DistCo’s application to extend its service territories as 

noted above. A copy of Decision No. 65757 is attached as exhibit G. As a result of that 

decision, the service areas of AFWD and DistCo are immediately adjacent to the CC&N Areas 

of RCWC and RCSC. 

5. Rancho Cabrillo Development, LLC (“Developer”) is the developer for 

the Rancho Cabrillo Development. Steve Robson is the owner of RCSC and RCWC. The 

CC&N Areas for RCSC and RCWC comprise approximately 685 acres and are located 

immediately adjacent to the certificated service territory of AFWD. The Developer, RCSC and 

RCWC have requested that Arizona-American provide public utility water and wastewater 

services to the Development. & Rancho Cabrillo WatedWastewater Agreement dated January 

23,2004 (attached as exhibit B). Arizona-American has agreed to provide water and wastewater 

utility service to the Development and CC&N Area. 

6. Arizona-American and RCWC jointly submit this application to the 

Arizona Corporation Commission for the transfer of RCWC’s CC&N to provide public utility 

water service to AFWD. The Parties request that the Commission approve this Application for 

transfer of RCWC’s CC&N to AFWD; and, issue an order granting approval for AFWD to 

3 
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provide water utility service to the area set forth on the legal description and maps attached as 

Exhibit C (the “CC&N Area”). 

7. Currently, there are no water utility customers in the Rancho Cabrillo 

Development and CC&N Area. RCWC does not have any assets, it is not presently providing 

water service to any customers and it has not yet constructed the water system necessary to serve 

the Rancho Cabrillo Development. RCWC has not taken any customer security deposits for the 

Development and there are no refunds due under any main extension agreements. 

B. RANCHO CABRILLO SEWER COMPANY. 

8. On October 5,2000, RCSC filed an application with the Commission for a 

CC&N authorizing RCWC to construct, operate and maintain facilities to provide wastewater 

utility service to the public in the Rancho Cabrillo Development. 

9. RCSC is an Arizona corporation formed to provide wastewater utility 

service to the Rancho Cabrillo Development. RCSC’s President and Manager is Steve Robson 

who has interests in several Arizona public utilities. RCSC’s local business address is 9532 

East Riggs Road, Sun Lakes, Arizona 85248 and its telephone number is (480) 895-9200. 

10. In Decision No. 63658 dated May 4,2001, the Commission granted 

RCSC’s CC&N application and authorized RCWC to construct, maintain and operate facilities in 

order to provide wastewater service to the public in the Rancho Cabrillo Development. A copy 

of Decision No. 63658 is attached as exhibit D and incorporated herein by reference. 

1 1. For the reasons noted in paragraphs 4 and 5 above, Developer and RCSC 

have requested that DistCo provide public utility wastewater services to the Development. 

Ranch Cabrillo WatedWastewater Agreement dated January 23 , 2004 (exhibit B). Arizona- 

4 
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American has agreed to provide water and wastewater utility service to the Development and 

CC&N Area. 

12. Arizona-American and RCSC jointly submit this application to the 

Arizona Corporation Commission for the transfer of RCSC’s CC&N to provide public utility 

wastewater service to DistCo. The Parties request that the Commission approve this 

Application for transfer of RCWC’s CC&N to DistCo; and, issue an order granting approval for 

DistCo to provide wastewater utility service to the area set forth on the legal description and 

maps attached as Exhibit C (the “CC&N Area”). 

13. Currently, there are no wastewater utility customers in the Rancho 

Cabrillo Development and CC&N Area. RCSC does not have any assets, it is not presently 

providing utility service to any customers and it has not yet constructed any facilities necessary 

to serve the Rancho Cabrillo Development, RCSC has not taken any customer security deposits 

for the Development and there are no refunds due under any main extension agreements. 

111. ARIZONA-AMERICAN WATER COMPANY. 

A. Company Name. 

14. Arizona-American is an Arizona corporation engaged in providing water 

and wastewater services in Maricopa County, Arizona. Arizona-American is a wholly-owned 

subsidiary of American Water. American Water is part of RWE Thames Water and serves 

approximately 20 million customers in 28 states, four Canadian provinces, Puerto Rico and 

South America. Arizona-American provides water and wastewater services to more than 

1 15,000 customers in Arizona. Arizona-American holds CC&Ns to provide water and 

wastewater service in Arizona. 

5 
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15. Arizona-American’s local business address is 19820 North 7th Street, 

Suite 201, Phoenix, Arizona 85024 and its telephone number is (623) 445-2400. Arizona- 

American has over 120 employees, including several registered engineers and numerous certified 

operators as authorized by the Arizona Department of Environmental Quality. 

B. Articles of Incorporation and Certificate of Good Standing. 

16. Arizona-American’s Articles of Incorporation are on file with the Arizona 

Corporation Commission. With this application, Arizona-American provides its Certificate of 

Good Standing issued by the Commission on January 29,2004 (Exhibit E). 

C. The Rancho Cabrillo Development and Facilities. 

17. Arizona-American has been requested by RCWC, RCSC and Developer to 

provide public utility water and wastewater services to the Rancho Cabrillo Development. 

Arizona-American has executed a Rancho Cabrillo Watermastewater Agreement dated January 

23,2004 with Developer, RCWC and RCSC for the Development (Exhibit B). Under that 

Agreement, Developer, RCWC and RCSC requested that Arizona-American take over the 

respective CC&Ns of RCWC and RCSC and provide water and wastewater utility services to the 

Development. Further, RCWC and RCSC agreed to transfer their respective CC&Ns to Arizona- 

American. The Parties seek authority to transfer the respective CC&Ns of RCWC and RCSC to 

AFWD and DistCo; and Arizona-American plans to serve the Rancho Cabrillo Development 

through its water and wastewater master plans. 

18. The Parties submit that transfer of the RCSC and RCWC CC&Ns to 

Arizona-American is reasonable, necessary and in the public interest. There is a public need and 

necessity for public utility water and wastewater services in the Rancho Cabrillo Development. 

The CC&N Area is immediately adjacent to AFWD’s and DistCo’s current certificated service 
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territories. As evidenced by the requests for service, the CC&N Area is undergoing new 

development. The new residents and businesses that will be located in the CC&N Area will need 

water utility services. As such, Arizona-American requests certification to provide public water 

and wastewater utility services in the CC&N Area set forth on Exhibit C. The CC&N Area is 

not currently being served by another certificated water utility. Further, RCSC and RCWC no 

longer desire to provide service to the CC&N Area and the Developer has requested that 

Arizona-American take over water and wastewater utility services to the CC&N Area. 

19. As noted above, Arizona-American has executed a Ranch Cabrillo 

WaterIWastewater Agreement dated January 23,2004 for the Development. To meet the public 

utility water service needs for the Development, on-site water and wastewater facilities must be 

constructed to serve the Development. Under the Agreement, Developer shall construct or have 

constructed for future use and operation by Arizona-American necessary water and wastewater 

facilities to serve the Development as set forth in Exhibit B. The Parties submit that the 

provisions of the Agreement are reasonable and in the public interest. There is a public need and 

necessity for public utility water services in the CC&N Area. 

20. A summary description of the proposed water and wastewater facilities to 

be constructed to serve the Development, along with engineering details, are set forth in the 

Agreement (Exhibit B) and Arizona-American’s master plans. Specifically, attachment D to the 

Agreement provides a description of the proposed facilities to be constructed. 

D. Extension Area. 

21. As part of this application, Arizona-American seeks approval to extend the 

existing certificated areas of AFWD and DistCo to provide water and wastewater utility services 

to the areas of State Land set forth on the maps and legal description attached as exhibit F (the 

7 



I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

“Extension Areas”). Those sections of state land are adjacent to the RCSC and RCWC 

certificated service areas. 

22. Arizona-American asserts that extension of the AFWD and DistCo 

respective CC&Ns to include the Extension Areas is reasonable, necessary and in the public 

interest. There is a public need and necessity for public utility water and wastewater services to 

include such state lands in the overall water and wastewater master plans of Arizona-American 

for that area. The Extension Areas are immediately adjacent to the RCSC and RCWC 

certificated service territories. It is in the public interest to extend AFWD’s and DistCo’s service 

territories to include the Extension Areas along with this transfer application so that the entire 

area can be incorporated into Arizona-American’s regional master plans. 

23. In Decision No. 65757, the Commission approved extensions of Arizona- 

American’s certificated areas to include state trust land in the service territories of AFWD and 

DistCo. On May 23,2002, the Arizona State Land Department issued a letter supporting the 

inclusion of state trust land in the water and wastewater service areas of Arizona-American. A 

copy of that May 23,2002 letter is attached as exhibit H. Representatives of Arizona-American 

have spoken with the Arizona State Land Department about the inclusion of the Extension Areas 

in the service territories of Arizona-American and the Department has consented to such 

inclusion. 

24. Under these circumstances, Arizona-American requests certification to 

provide public water and wastewater utility services in the Extension Areas set forth on Exhibit 

F. The Extension Areas are not currently being served by another certificated utility. 

8 
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D. Rates Proposed To Be CharPed. 

25. For the CC&N and Extension Areas, Arizona-American intends to apply 

the authorized rates and charges under its applicable AFWD and DistCo tariffs currently on file 

with the Commission for water and wastewater services. 

E. Estimated Costs of Construction. 

26. The estimated construction costs for the proposed facilities to serve the 

Development and CC&N Area are set forth in attachment D to the Agreement and Arizona- 

American’s master plans. 

F. Capitalization and FundinP. 

27. The water and wastewater facilities to serve the CC&N Area will be 

funded by a combination of developer advances, developer contributions and Arizona-American 

funds as set forth in the Agreement. Under the Agreement, Developer will construct and install 

the water and wastewater facilities. Certain construction and installation costs advanced by the 

Developer in aid of construction will be subject to refund by Arizona-American from revenues 

derived from the provision of water and wastewater services. Water and sewer facilities hook-up 

fees will be non-refundable contributions in aid of construction. Attachments C and D to the 

Agreement address projected advances and refimds for the water and wastewater facilities. 

G. Construction Dates. 

28. The Parties anticipate that project construction will commence 

immediately after Commission approval of this application. 

H. Service Area Maps. 

29. Attached Exhibits C and I contain detailed maps and legal descriptions of 

the CC&N Area; and, attached Exhibits F and I contain detailed maps and legal descriptions of 

9 
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the Extension Areas. 

I. Financial Condition of Arizona-American. 

30. Arizona-American is financially sound and able to provide water and 

wastewater utility services to the public within the CC&N Area. Appropriate financial 

documents for Arizona-American are on file with the Commission. Arizona-American is a fit 

and proper entity to have a CC&N for water and wastewater service in the CC&N Area. 

J. Agency Approvals. 

3 1. Arizona-American is in the process of obtaining necessary governmental 

approvals for utility services in the CC&N Area. Arizona-American anticipates filing a franchise 

agreement and other applicable approvals with the Commission as required. 

32. Arizona-American is in total or substantial compliance with ADEQ water 

rules and regulations. Arizona-American has certified operators, on-site managers and other 

personnel responsible for providing water and wastewater utility services in the CC&N Area. 

Arizona-American andlor Developer is in the process of obtaining an ADEQ Approval to 

Construct and anticipates filing such approval with the Commission within 365 days of the 

effective date of the Commission’s final decision in this matter. 

rv. REQUEST FOR APPROVAL. 

33. All correspondence regarding this Application should be addressed to: 

Michael M. Grant 
Todd C. Wiley 

Gallagher & Kennedy, PA 
2575 East Camelback Road 

Phoenix, Arizona 85016-9225 

Attorneys for Arizona-American Water Company 
(602) 530-8000 

10 
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Blaine Akine, Director of Engineering 
Arizona-American Water Company 

19820 N. 7th Street, Suite 201 
Phoenix, Arizona 85024 

(623) 445-2401 

Steve Robson 
Rancho Cabrillo Water/Sewer Company 

9532 East Riggs Road 
Sun Lakes, Arizona 85248 

(480) 895-9200 

Mark Dioguardi 
Tiffany & Bosco 

1850 N. Central Avenue 
Phoenix, Arizona 85004-4546 

Attorneys for Ranch Cabrillo Water/Sewer Company 
(602) 255-6000 

34. The Parties respectfully request that the Commission expeditiously 

process this Application, schedule a public hearing and issue an order granting this Application 

in its entirety. Specifically, the Parties jointly request that the Commission grant the following 

relief: (a) Approval to transfer Rancho Cabrillo Water Company’s Certificate of Convenience 

and Necessity as set forth on Exhibit C for water utility services to Arizona-American, Aqua Fria 

Water District; (b) Approval to transfer Rancho Cabrillo Sewer Company’s Certificate of 

Convenience and Necessity as set forth on Exhibit C for wastewater utility services to Arizona- 

American, AnthedAqua Fria District; (c) Authorization for Arizona-American, Agua Fria 

Water District to extend its existing certificated areas to provide water utility services to the 

areas of State Land set forth on the maps and legal description attached as exhibit F; and (d) 

Authorization for Arizona-American, AnthedAqua Fria District to extend its existing 

certificated areas to provide wastewater utility services to the areas of State Land set forth on the 

maps and legal description attached as exhibit F. 

11 
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RESPECTFULLY SUBMITTED this h?ay of February, 2004. 

GALLAGHER & KENNBQY, P.A. 

BY 

Y 2575 East Camelback Road 
Phoenix, Arizona 85016-92 5 
Attorneys for Arizona-American 
Water Company 

Original and thirteen copies filed this 
6th day of February, 2004, with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPIES of the foregoing hand-delivered 
this 6th day of February, 2004, to: 

Hearing Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, AZ 85007 

Ernest Johnson 
Director of Utilities 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, AZ 85007 

Chris Kempley 
Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, AZ 85007 
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BEFORE THE A R I Z ~ C ~ ~ ~ ~ ) ~ ~ ~ ~ M M I S S I O N  
DOCKETED WILLIAM A. MUNDELL 

CHAIRMAN 
JIM IRVIN APR 2 4 2901 

COMMISSIONER 

COMMISSIONER 
MARC SPITZER 

IN THE MATTER OF THE APPLICATION OF DOCKET NO. W-03898A-00-0474 
RANCHO CABRILLO WATER COMPANY FOR 
A CERTIFICATE OF CONVENIENCE AND 
NECESSITY TO PROVIDE WATER SERVICE 

DECISION NO. (D 3,592 , 
OPINION AND ORDER 

DATE OF HEARING: February 8,2001 

PLACE OF HEARING: \ Phoenix, Arizona 

PRESIDING JUDGE: Mr. Stephen Gibelli 

APPEARANCES : Mr. Mark D. Dioguardi, TIFFANY AND BOSCO, on 
behalf of Rancho Cabrillo Water Company; 

Mr. Devinti M. Williams, Staff Attorney, Legal 
Division, on behalf of the Utilities Division of the 
Arizona Corporation Commission. 

a 

BY THE COMMISSION: 

I 
On July 7, 2000, Rancho Cabrillo Water Company (“Rancho Cabrillo” or “Applicant”) filed 

m application for approval of a Certificate of Convenience and Necessity (“Certificate”) to provide 

water service for property located in Maricopa County, Arizona, approximately 10 miles west of 

[nterstatg 17 near Happy Valley Road. 
’ On August 3, 2000, the Arizona Corporation Commission’s (“Commission”) Utilities 

Division (“Staff”) filed its Sufficiency Letter indicating that the Applicant has met the sufficiency 

-equirements of R14-2-402C. 

On August 8,2000, a Procedural Order was issued setting the matter for hearing. 

On August 17, 2000, Rancho Cabrillo certified that it mailed notice of the hearing to each of 

ts customers by first-class U.S. mail on August 15, 2000. 

On October 17, 2000, Rancho Cabrillo filed a request to withdraw the application as a result 

if its belief that the area was certificated to another company. 

;.\Hearine\Steve\WATER\Rancho Cabrillo\Wopinionandorder doc 1 
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DOCKET NO. W-03898A-00-0474 
- 

On October 19, 2000, a Procedural Order was issued vacating the hearing and 

administratively closing the docket. 

On November 30, 2000, Rancho Cabrillo filed a letter indicating that it learned subsequent to 

the closure of the docket that the area is not ceflificated. 

On December 6, 2000, Staff filed a Response to Rancho Cabrillo's Request to Re-Open the 

Docket supporting the re-opening of the docket. 

On December 7, 2000, a Procedural Order was issued re-opening the docket and setting the 

On December 11, 2000, Rancho Cabrillo filed a letter waiving any time clock limitations on 

the application. i 

On December 12, 2000, Staff filed its Staff Report in this matter recommending approval of 

the application after a hearing. 

On December 14, 2000, Rancho Cabrillo filed a letter certifying that it noticed each of the 

customers within the proposed certificated area of its application and the hearing date of February 8, 

2001. 

On February 8, 2001, a full public hearing was convened before a duly authorized Hearing 

Officer of the Commission at its offices in Phoenix, Arizona. Both Rancho Cabrillo and Staff 

appeared with counsel. .At the conclusion of the hearing, the matter was taken under advisement 

pending submission of a Recommended Opinion and Order to the Commission. 

* * * * * * * * * * 

Having considered the entire record herein and being fully advised in the pr 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On July 7, 2000, Rancho Cabrillo filed an application for a Certificate authorizing it to 

construct, operate, and maintain facilities to provide water service to the public in a subdivision of 

approximately 2,500 homes located in Maricopa County, Arizona, approximately 10 miles west of 

Interstate 17, near Happy Valley Road. A legal description of the property is provided in Exhibit A. 

2. Rancho Cabrillo is an Arizona corporation whose president is Mr. Steve Robso 

2 DECISION NO. 63.572 
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DOCKET NO. W-03898A-00-0474 
- 

3. 

4. 

Mr. Robson has interests in many other public utilities in Arizona. 

There is presently no water service or customers in the proposed Rancho Cabrillo 

subdivision. This will be a new water system that has yet to be constructed and consequently, does 

not have an Arizona Department of Environmental Quality (“ADEQ”) operating compliance status. 

5 .  Rancho Cabrillo has not obtained its ADEQ Approval to Construct its facilities or its 

Certificate of Assured Water Supply (“CAWS”). 

6. There are no other private or public water companies in the area of the development 

capable of providing service to customers in the proposed certificated area. No other water utility is 

better situated to serve this area than Rancho Cabrillo. 

7. Initially, the system will be served by two wells, along with the ancillary storage, 

pressure tanks, pumping stations, and distribution mains. 

8.1 

Maricopa County. 

9. 

On September 8, 2000, Rancho Cabrillo filed a copy of its water franchise issued by 

Rancho Cabrillo estimates that it will serve 250 customers during its first year of 

operations and will reach 1,250 customers within five years. 

L 
10. On December 12, 2000, Staff filed a Staff Report in which it recommended approval 

of Rancho Cabrillo’s application for a Certificate to provide public water utility service in the area 

sought to be certificated herein together with Staffs own recommended rates and charges for the 

Applicant. - .  
11. Rancho Cabrillo’s proposed rates and charges, as well as Staffs proposed rates and 

charges are as follows: 

ProPosed Rates 
ComDany Staff 

Monthly Usage Charges 
518” x 314” Meter $15.27 $15.45 
314” Meter 15.27 15.27 
1” Meter 32.00 32.00 
1 112’’ Meter 48.00 48.00 
2” Meter 64.00 64.00 
4” Meter 128.00 128.00 
6” Meter 256.00 256.00 

3 DECISION NO. 6 3 5% 
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DOCKET NO. W-03898A-00-0474 

Commodity Charve 
Charge per 1,000 gallons: 
1-5,000 gallons usage $2.91 $2.75 
5,001 to 20,000 gallons usage $2.91 3.00 
Above 20,000 gallons usage 2.91 3.50 

Service Line and Meter Installation Charges 
518” x 314” Meter $0.00 0.00 
314” Meter 0.00 0.00 
1 ” Meter 0.00 0.00 
1 112”Meter 0.00 0.00 
2” Meter 0.00 0.00 
3” Meter 0.00 0.00 
4” Meter 0.00 0.00 
6” Meter 0.00 0.00 

Service Charges 
Establishment $30.00 $30.00 
Establishment (After Hours) 30.00 30.00 
Reconnection (Delinquent) 30.00 30.00 
Meter Test (If Correct) 30.00 30.00 
Deposit * * 
Deposit Interest - * * 
Re-Establishment (Within 12 Months) ** **  
NSF Check 15.00 15.00 
Deferred Payment 1.5% 1.5% 
Meter Re-Read (If Correct) 15.00 15.00 

Monthly Service Charge for Fire Sprinkler 
1” or smaller *** ***  
5 ” 
5’: 
10” *** *** 
Larger than 10” *** ***  

*** *** 
*** *** 

* Per Commission Rules (R14-2-403.B) 
*** 
*** Months off system times the minimum (R14-2-403.D). 

1 .O% of monthly minimum for a comparable sized meter connection, but no less than 
$5.00 per month. The service charge for fire sprinklers is only applicable for service 
lines separate and distinct from the primary water service line. 

12. Staff also recommended that: 

(a) the Commission condition approval of the application Rancho Cabrillo on its 

filing with the Commission, within 365 days from the effective date of the Commission’s Decision, a 

:opy of the developer’s Certificate of Assured Water Supply and its Approval to Construct; 

(b) the Commission approve Staffs proposed rates as set forth in Findings of Fact 

Yo. 11; 

(c) Rancho Cabrillo notify the Commission within 15 days of providing service to 

4 DECISION NO. 6 3 5 7 ~  
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its first permanent customer; 

(d) Rancho Cabrillo file a rate application within thirty-six (36) months from the 

date it provides service to its first customer; 

(e) Rancho Cabrillo maintain its books and records in accordance with the 

NARUC Uniform System of Accounts for Class C water utilities; 

(0 a provision be included in Rancho Cabrillo’s tariff to allow for the flow- 

through of appropriate State and local taxes as provided in A.A.C. Rule R14-2-409.D; 

(g) 

(h) 

Rancho Cabrillo file a backflow tariff for Commission approval; 

Rancho Cabrillo file tariff pages consistent with this Decision within 30 days 

from the effect& date of this Decision; 

(i) Rancho Cabrillo submit a letter from ADEQ stating that the water system has 

no maximum contaminant level violations and is delivering water that meets the quality standards of 

the Safe Drinking Water Act ai least 30 days prior to serving its first permanent customer; and that 

(j) this Decision become null and void without further order from the Commission 

should Rancho Cabrillo fail to meet the above conditions within the time frames specified. 

b 
13. By its fifth year of operation, it is expected that Rancho Cabrillo will have an 

investment of $3,361,800 in this system and a rate of return on investment of 10.89 percent. 

14. Staff believes that a rate of return of 10.89 percent is adequate to provide sufficient 

:ash flow for Rancho Cabrillo’s operations. 

15. 

recommendations. 

16. 

At the February 8, 2001 hearing, Rancho Cabrillo agreed to abide by all of Staffs 

Mr. Robson has the necessary prior experience in operating public utilities to 

successfully operate Rancho Cabrillo Water Company. 

17. After reviewing the evidence herein, we believe that Staffs recommendations with 

respect to Applicant’s request for a Certificate and with respect to its initial rates and charges should 

3e adopted. 
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CONCLUSIONS OF LAW 

1. Applicant is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. $0 40-281 and 40-282. 

2. The Commission has jurisdiction over Rancho Cabrillo and the subject matter of the 

application. 

3. Notice of the application and hearing thereon was provided in accordance with the 

law. 

4. The public convenience and necessity require, and the public would benefit by, the 

granting of a Certificate of Convenience and Necessity to Rancho Cabrillo Water Company for the 

area more fully described in Exhibit A. 

5. Rancho Cabrillo is a fit and proper entity to provide water utility services in the 

proposed area, which is more fully described in Exhibit A. 

6.  Staffs recommendations set forth in Findings of Fact No. 11 and 12 are reasonable 

and should be adopted. 

ORDER 

L 
IT IS THEREFORE ORDERED that the application of Rancho CabrilIo Water Company for 

a Certificate of Convenience and Necessity authorizing it to construct, maintain, and operate facilities 

in order to provide water-service to the public in the areas more fully described in Exhibit A, be and 
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6” Meter 256.00 

COMMODITY CHARGE 
Charge per 1,000 Gallons from 1 - 5,000 
Charge per 1,000 Gallons from 5,001 to 20,000 
Charge per 1,000 Gallons over 20,000 Gallons 

SERVICE CHARGES 
Establishment $30.00 
Establishment (After Hours) 30.00 
Reconnection (Delinquent) 30.00 
Meter Test (If Correct) 30.00 

$2.75 
3 .OO 
3.50 

Deposit * 
Deposit Interest * 
Re-Establishment (Within 12 Months) ** 
NSF Check 15.00 
Deferred Payment 1 S O %  
Meter Re-Read (If Correct) 15.00 

MONTHLY SERVICE CHARGE FOR FIRE 
SPRINKLER 
4” or smaller *** 

*** 
*** 6” 

8” 
10” *** 
Larger tha6 10” *** 

* 
* * 
* * * 

Per Commission Rules (R14-2-403 .B). 
Months off system times the minimum (R14-2-403.D) 
1 .OO% of monthly minimum for a comparable sized meter connection, but no less than 
$5.00 per month. The service charge for fire sprinklers is only applicable for service 

IT IS FURTHER ORDERED the rates and charges authorized herein shall be effective for all 

I lines separate and distinct from the primary water service line. 

service rendered until otherwise ordered by the Arizona Corporation Commission. 

IT IS FURTHER OF@E<RED that this Decision shall become effective immediately. 
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Enclosed please find the recommendation of Administrative Law Judge Stephen Gibelli. 

The recommendation has been filed in the form of an Order on: 

RANCHO CABRILLO WATER COMPANY 
(CC&N) 

Pursuant to A.A.C. R14-3-1 lO(B), you may file exceptions to the recommendation of 
the Adminhtrative Law Judge by filing an original and ten (1 0) copies of the exceptions with 
the Commission's Docket Control at the address listed below by 4:OO p.m. on or before: 

APRIL 2,2001 

L The enclosed is NOT an order of the Commission, but a recommendation of the 
Administrative Law Judge to the Commissioners. Consideration of this matter has tentatively 
been scheduled for the Commission's Working Session and Open Meeting to be held on: 

1 
APRIL 17,2001 AND APRIL 18,2001 

- .  
For more information, you may contact Docket Control at (602) 542-3477 or the 

kearing Division at (602)542-4250. 
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RANCHO CABRILLO WATEWASTEWATER AGREEMENT 

AGREEMENT dated as of January 23, 2004, between RANCHO CABRILLO 

DEVELOPMENT, L.L.C., an Arizona limited liability company (“Developer”), RANCHO 

CABRILLO WATER COMPANY, an Arizona corporation (“RC Water”), RANCHO 

CABRILLO SEWER COMPANY, an Arizona corporation (“RC Sewer”), and ARIZONA- 

AMERICAN WATER COMPANY, an Arizona corporation (“AAW’). 

RECITALS: 

A. Developer is constructing new residential communities in Maricopa County, 

Arizona, presently known as Rancho Cabrillo (the “Proiect”). The Project is being constructed 

pursuant to a Development Master Plan (DMP 2000005) which was approved by Maricopa County 

(as may be amended from time to time). The Project area is depicted generally on Exhibit B. 

B. AAW holds a certificate of convenience and necessity issued by the Arizona 

Corporation Commission (the “Commission”) regarding AAW’s provision of public utility water 

service to property near the Project. 

C. AAW holds a certificate of convenience and necessity issued by the Commission 

regarding AAW’s provision of public utility wastewater service to property near the Project. 

D. RC Water holds a certificate of convenience and necessity issued by the 

Commission regarding Developer’s provision of public utility water service to the Project. 

1 06 8526v9/15 0 1 5.0023 



E. RC Sewer holds a certificate of convenience and necessity issued by the 

Clommission regarding Developer’s provision of public utility sewer service to the Project. 

F. Developer desires that AAW provide public utility water and wastewater services 

in the Project. To that end, RC Water and RC Sewer Will each transfer its respective certificate 

of convenience and necessity to AAW. 

G. AAW desires to provide public utility water and wastewater services in the 

Project. To that end, AAW will apply to the Commission for the expansion of its certificates of 

convenience and necessity to include the Project. 

AGREEMENT: 

NOW, THEREFORE, the Parties agree as follows: 

2 



ARTICLE I 

DEFINITIONS 

1.1 Definitions. 

Capitalized terms and other terms used in this Agreement have the meanings set 

forth in Exhibit A, unless the term is defined elsewhere in this Agreement and unless the context 

otherwise requires. Those terms include the singular and the plural forms of the defined terms. 

3 



ARTICLE II 

AUTHORIZATIONS 

2.1 Authorizations. 

General. AAW will, at its own expense and on a timely basis, take all a. 

reasonable steps necessary to obtain, maintain and renew any Authorizations. 

b. Developer CC&Ns and Developer Franchises. AAW will prepare and 

direct the submission of a joint application by AAW, RC Water and RC Sewer to the 

Commission for the transfer of the Developer CC&Ns from RC Water and RC Sewer to AAW. 

AAW will have the right (but not the obligation) to prepare and direct the submission of ajoint 

request by AAW, RC Water and RC Sewer to Maricopa County for the transfer of the Developer 

Franchises from RC Water and RC Sewer to AAW, if AAW deems such transfer necessary or 

appropriate in connection with AAW’s obtaining the Authorizations. 

2.2 Cooperation. 

The Developer Parties will, at their own expense and on a timely basis, do 

whatever is necessary to assist AAW to effect the transfer of the Developer CC&Ns and 

Developer Franchises to AAW, including filing all necessary documents, pleadings, and 

applications, providing witnesses, evidence and testimony, and participating in hearings. The 

Developer Parties will, at their own expense and on a timely basis, do whatever is reasonably 

necessary to assist AAW in obtaining any Authorizations. 

2.3 Condition Subsequent. 

The obligations of AAW under this Agreement are contingent on obtaining the 

Authorizations and the transfers of the Developer CC&Ns and Developer Franchises to AAW. 

1068526V9/15015.0023 4 



2.4 Application to Commission. 

AAW will submit a joint application with RC Water and RC Sewer to the 

Commission for the transfer of the Developer CC&Ns and the extension of its certificates of 

convenience and necessity to include the Project (the “A~plication’~). AAW will provide a draft 

of the Application to the Developer Parties at least 5 days prior to such submission. The 

Developer Parties will assist AAW in pursuing Commission approval of the Application. 

2.5 Consent fiom Maricopa County. 

AAW will submit a joint request with RC Water and RC Sewer to Maricopa 

County for the transfer of the Developer Franchises. After filing the request with Maricopa 

County, the Developer Parties will assist AAW in pursuing approval of the request by Maricopa 

County. 

1068526V9/15015.0023 5 



ARTICLE III 

MASTER PLAN 

3.1 Master Plan. 

a. Preparation by Developer. Developer, at its own expense, shall prepare a 

comprehensive water and wastewater master plan for the Project (“Developer Master Plan”). 

The Developer Master Plan, as a minimum, will show locations and sizing of all phases of the 

On-Site Subdivision Facilities. The Developer Master Plan will be updated and amended from 

time to time as agreed by Developer and AAW to reflect material changes in development 

densities, regulatory requirements, expected levels of service, or other factors which significantly 

impact the development of the Project. 

b. Review by AAW. Developer shall provide the Developer Master Plan to 

AAW for review and approval. Developer will obtain written approval fkom AAW of the 

Developer Master Plan before beginning construction of any Facility. These reviews and 

approvals will be conducted and granted at the cost and expense of AAW. These reviews and 

approvals will not be unreasonably withheld or delayed by AAW. AAW will conduct its review 

of the Developer Master Plan within 60 days after receipt of submittal. AAW will provide all 

comments in writing within that period. Subsequent reviews by AAW of any amendments to the 

Developer Master Plan will be conducted within 15 days after receipt by AAW of the 

amendments to the Developer Master Plan. Comments to such amendments will also be 

provided by AAW in writing. If AAW does not respond in writing within the applicable period, 

it will be deemed to have approved the Developer Master Plan or the amendment, as the case 

may be. If AAW does respond with written comments objecting to elements of the Developer 

1068526v9/150 15.0023 6 



Master Plan within the applicable period, the Developer Master Plan or the amendment (as the 

case may be) is not approved. Any subsequent resubmission of the Developer Master Plan or the 

amendment (whether or not revised in response to those comments and any discussions regarding 

them) will be subject to the same procedures and time periods for review. If AAW approves the 

Developer Master Plan or the amendment, AAW will so notify Developer. 

c. Plan of AAW. AAW has, at its own expense, prepared, revised and 

completed a comprehensive water and wastewater master plan for the Project and the Adjacent 

Lands (“AAW Master Plan”). The AAW Master Plan, as a minimum, shows locations and sizing 

of all phases of the Regional Water Facilities, the Regional Wastewater Collection Facilities and 

the Regional Wastewater Treatment Facilities. The AAW Master Plan is summarized on the 

maps attached as Exhibit G (which maps are part of the existing AAW Master Plan). The AAW 

Master Plan will be updated and amended from time to time to reflect other material changes in 

development densities, regulatory requirements, expected levels of service, or other factors which 

significantly impact the development of the Project. 

1068526v9/15015.0023 7 



ARTICLE IV 

ADVANCES, CONTRIBUTIONS AND REFUNDS 

4.1 Developer Construction of Facilities. 

Developer will construct or cause to be constructed for hture use of AAW, in 

accordance with Article V hereof, (a) all phases of the On-Site Subdivision Facilities (the 

“Advanced Facilities”), and (b) the Phase IV Regional Water Facilities and the Phase IV 

Regional Wastewater Collection Facilities (collectively, the “Contributed Facilities”). 

4.2 Land and Other Property. 

a. Requisite Land. 

1. General. Promptly after Operational Acceptance of a Developer 

Constructed Facility or any phase thereof (or earlier if mutually agreed), Developer will convey 

(or cause to be conveyed) to AAW the underlying real property for above-ground facilities, such 

as wells or pump stations, as mutually agreed upon by AAW and Developer, and any 

improvements thereon (and any other assets as may be agreed to). As to below-ground facilities, 

such as subterranean pipes, Developer will provide easements to AAW as provided in Section 

- 4.3. 

.. 
11. Future Potable Water Well and Booster Station Sites. Promptly 

after Operational Acceptance of the Phase rV Regional Water Facilities (or earlier if mutually 

agreed), Developer will convey (or cause to be conveyed) to AAW the real property required for 

two potable wells and a water booster station located within the Project (as detailed in the AAW 

Master Plan) which are to be constructed by AAW as part of the Subsequent Regional Water 

Facilities, as mutually agreed upon by A4W and Developer, and any improvements thereof (and 

any other assets as may be agreed to). 
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b. Cost. All real property to be conveyed to AAW pursuant to paragraph (a) 

of this Section will be conveyed in fee simple, with valuations being assigned to the real property 

as follows: (i) for real property located within the Project, a value of $26,500 per acre, and (ii) 

for real property located outside the Project, Developer’s actual costs in acquiring that real 

property. The real property as so valued will constitute (1) Developer’s Advances with respect to 

(A) the real property on which the Advanced Facilities are located or (B) to real property 

conveyed to AAW for potable wells or booster stations as described in paragraph (a)(ii) above, 

and (2) Reimbursable Costs with respect to the real property on which the Contributed Facilities 

are located. For purposes of Sections 4.5 and 4.7(a), such values constitute and are deemed to be 

amounts actually paid by Developer for such real property. 

c. Documentation and Title. Developer will execute and deliver to AAW 

documents of conveyance (including special warranty deeds) in form reasonably satisfactory to 

AAW to convey all real property to be conveyed to AAW pursuant to paragraph (a) of this 

Section or pursuant to Section 4.3 or 5.5. The documents of conveyance will be accompanied by 

an extended coverage title insurance policy in form and substance acceptable to AAW and issued 

by a title insurance company acceptable to AAW to be issued in the name of and delivered to 

AAW, with coverage in an amount not less than the amount of the Developer’s Advances with 

respect to the Advanced Facilities, and the amount of the Developer’s Contributions with respect 

to the Contributed Facilities, located on that real property. Prior to issuance of the policy, 

Developer will cause a preliminary title report (together with copies of surveys of real property, 

any documents referenced in the report, and any other documents reasonably requested by AAW) 

to be provided to AAW. If AAW objects to any lien, exception or other encumbrance shown in 

the preliminary title report, then prior to issuance of the policy (which will be at no cost to AAW) 
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Developer will cause the lien, exception or other encumbrance to be removed (or provide AAW 

with a written indemnity or title endorsement with respect thereto in form and substance 

acceptable to AAW). 

4.3 Easements for AAW. 

Developer will obtain and convey to AAW all easements, licenses and rights-of- 

way required for AAW to provide Water Services and Wastewater Services within the Project. 

In connection with the foregoing, Developer is responsible for obtaining and conveying to AAW 

(and for paying all costs related to so obtaining and conveying) an easement, license or right-of- 

way with respect to the crossing of the Beardsley Canal controlled by MND, but AAW will be 

responsible for any subsequent annual fees associated with such easement, license or right-of- 

way. These easements, licenses and rights-of-way will not require AAW to obtain approval of 

any homeowners’ association or similar group for any construction, repair, or replacement of any 

Facility. If Developer needs to obtain these easements, licenses or rights-of-way from other 

persons other than its Affiliates, the cost of the easements, licenses or rights-of-ways paid by 

Developer will constitute (a) Developer’s Advances with respect to the real property on which 

the Advanced Facilities are located, and (b) Reimbursable Costs with respect to the real property 

on which the Contributed Facilities are located. AAW will cooperate with Developer in 

Developer’s efforts to obtain these easements, licenses and rights-of-way. 

4.4 Water Meters 

Prior to Final Acceptance of each phase of the On-Site Subdivision Facilities or 

upon requesting water service to any phase of the On-Site Subdivision Facilities, whichever is 

first, Developer will submit a cash payment equal to AAW’s then current meter installation tariff 
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for each water meter to be set in said phase, as an advance in aid of construction for all meter 

installations by AAW. 

4.5 Developer’s Advances. 

The amounts described in Sections 4.l(a) (being the costs of the Advanced 

Facilities), 4.2(b)(l) (being the value of real property associated with the Advanced Facilities), 

4.3(a) (being the costs of easements, licenses and rights-of-way associated with the Advanced 

Facilities), and 4.4 (being the costs of water meters) above that are actually paid by Developer 

and invoiced in accordance with Section 5.11(a) will be advances in aid of construction (the 

“Developer’s Advances”). An estimate of each of the categories will be set forth on Exhibit C. 

If an estimate for any category is not available at the time this Agreement is executed, the 

components of the category will be described on Exhibit C, with such exhibit subsequently to be 

updated fiom time to time when an estimate becomes available. 

4.6 Refunds of Developer’s Advances. 

The Developer’s Advances will be subject to refund to Developer by AAW in 

accordance with Exhibit D. 

4.7 Reimbursable Costs. 

a. Calculation of Reimbursement for Phase IV. The amounts described in 

Sections 4.l(b) (being the costs of Contributed Facilities), 4.2@)(2) (being the value of real 

property associated with the Contributed Facilities), and 4.3&) (being the costs of easements, 

licenses and rights-of-way associated with the Contributed Facilities) that are actually paid by 

Developer and invoiced in accordance with Section 5.1 1 (a) (the “Reimbursable Costs”) will be 

subject to partial reimbursement by AAW, with the amount of reimbursement being calculated as 

follows: 
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1. Proration of Developer’s Phase N Costs. First, the Reimbursable 

Costs of each component of the Contributed Facilities will be prorated (based on the estimated 

wastewater flow or water demand, as applicable) among the Project and each proposed 

development which is to be connected to such component of the Contributed Facilities and 

which, at the time of Final Acceptance of the Contributed Facilities, has entered into a pro rata 

cost-sharing agreement with AAW. In furtherance of the foregoing, AAW covenants that, prior 

to Final Acceptance of the Contributed Facilities, AAW will not enter into any agreement to 

provide water or wastewater services to the Coldwater Ranch development of William Lyon 

Homes, Inc. (or any successor or assign of William Lyon Homes, Inc., as to its entire interest in 

such development) unless such agreement is a cost-sharing agreement described in the preceding 

sentence. 

.. 
11. Phase N Amount Reimbursable to Developer. Second, the 

amount to be reimbursed to Developer will equal (A) all Reimbursable Costs paid by Developer 

for construction of the Contributed Facilities, less (B) Developer’s pro rata share of such 

Reimbursable Costs (k7 its share as calculated in accordance with paragraph (i) above). 

Developer’s estimated pro rata share of the Reimbursable Costs is set forth on Exhibit E. The 

reimbursement will be made at the times specified in paragraph (b) below. 

b. Timing of Reimbursement. 

i. Monthly Amounts. No more often than monthly Developer may 

submit, in accordance with the requirements of Sections 5.11 and 5.13, monthly progress 

documentation of Reimbursable Costs. Considering only those developments that have entered 

into a pro rata cost-sharing agreement with AAW which is then in effect, AAW will estimate the 

reimbursable portion in accordance with the requirements of Section 4.7(a). The estimated 
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amount shall be paid to Developer within 15 days of receipt and acceptance of the progress 

documentation. 

.. 
11. Final Amount. On submittal of the final documentation as required 

by Sections 5.1 1, 5.12, 5.13 and 5.14, AAW will calculate the final amount due Developer under 

Section 4.7(a). If the final amount due is more than the estimated amounts previously paid by 

AAW to Developer, AAW will within 30 days of receipt of the final documentation pay such 

additional amount to Developer. If the final amount due is less than the estimated amount 

previously paid by AAW to Developer, Developer will pay AAW such amount within 30 days of 

being invoiced by AAW. 

C. Notice of Cost-Sharing Agreements. As and when AAW enters into cost- 

sharing agreements as described in Section 4.7(a), AAW will within 30 days thereafter notify 

Developer of such event and recalculate Developer’s pro rata share of the Reimbursable Costs. 

4.8 DeveloDer Contributions. 

Contributions by Developer in aid of construction (the “Developer’s 

Contributions”) will consist of all of the following: 

a. The portion of Developer’s pro rata share of Reimbursable Costs (i.e., its 

share as calculated in accordance with clause (i) of Section 4.7(a)) not reimbursed pursuant to 

Section 4.7. 

b. Amounts paid by Developer to AAW pursuant to Section 4.12(c)(i)D) or 

4.12(cMiiMB), whether paid directly by Developer to AAW or by AAW’s drawing on the Letter 

of Credit (Le., Developer’s pro rata share of costs under the Webb Agreement and the Portola 

Agreement, all as calculated in accordance with clauses (A) and (B) of Section 4.12(cNi)). 
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4.9 Water and Sewer Facilities Hook-Up Fees. 

AAW has applied to the Commission for tariffs allowing AAW to charge 

developers a hook-up fee within AAW's certificates of convenience and necessity for purposes 

of funding the construction costs of certain off-site water and wastewater facilities (the "Water 

and Sewer Facilities Hook-Up Fee"). AAW will apply to the Commission for approval of the 

application of the Water and Sewer Facilities Hook-Up Fee tariffs to the Project. Approval by 

the Commission of the application of the Water and Sewer Facilities Hook-Up Fees to the 

Project will not be a condition to AAW's obligations under this Agreement. Developer 

acknowledges that the tariffs are subject to being changed by the Commission from time to time. 

4.10 Proiect Facilities Fee. 

During any period in which a Water or Sewer Facilities Hook-Up Fee tariff is not 

in effect, Developer will pay to AAW $1,500 per ERU for Water Services and $750.00 per ERU 

for Wastewater Services (a "Project Facilities Fee"). Payments of the Project Facilities Fee will 

be made prior to AAW's setting meters for Water Services at a subdivision, commercial 

development or other user in the Project. One payment of the Project Facilities Fee will be 

submitted for all ERUs in a phase or unit of a subdivision or commercial development or other 

user. AAW will use the Project Facilities Fee solely to h d  construction of all phases of the 

Regional Water Facilities and the Regional Wastewater Treatment Facilities. The Project 

Facilities Fee is not applicable during any period in which a Water or Sewer Facilities Hook-Up 

Fee tariff approved by the Commission is in effect. 
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4.1 1 Offset of Fees. 

Developer’s Contributions related to water facilities will be subject to offset, 

dollar for dollar, against the Water Facilities Hook-Up Fee or the water portion of the Project 

Facilities Fee, as applicable. 

4.12 Cost-Sharing Obligation of Developer as to Phase I and Phase II Regional 

Facilities. 

a. Webb Ameement. Developer acknowledges that AAW and Webb Home 

have previously entered into the Webb Agreement and that Developer has been provided with a 

copy of the Webb Agreement and with an opportunity to ask questions and receive answers 

regarding the Webb Agreement. Developer further acknowledges that the Webb Agreement 

pertains to, among other things, construction by Webb of the Phase I Regional Water Facilities 

and the Phase I Regional Wastewater Collection Facilities (without which the Developer 

Constructed Facilities contemplated by this Agreement would not be feasible), that Section 4.7 of 

the Webb Agreement contemplates that AAW will enter into pro rata cost-sharing agreements 

with other developments which connect to components of the Phase I Regional Water Facilities 

and the Phase I Regional Wastewater Collection Facilities, and that AAW is obligated under such 

Section to reimburse Webb for certain costs to the extent AAW has entered into such cost- 

sharing agreements. This Agreement constitutes a pro rata cost-sharing agreement within the 

meaning of Section 4.7 of the Webb Agreement. 

b. Portola Ameement. Developer acknowledges that AAW and Portola have 

previously entered into the Portola Agreement and that Developer has been provided with a copy 

of the Portola Agreement and with an opportunity to ask questions and receive answers regarding 

the Portola Agreement. Developer M e r  acknowledges that the Portola Agreement pertains to, 
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among other things, construction by Portola of certain Phase I Regional Water Facilities and 

Phase IIA Regional Water Facilities (without which the Developer Constructed Facilities 

contemplated by this Agreement would not be feasible), that Section 4.7 of the Portola 

Agreement contemplates that AAW will enter into pro rata cost-sharing agreements with other 

developments which connect to components of the Phase I Regional Water Facilities and the 

Phase IIA Regional Water Facilities, and that AAW is obligated under such Section to reimburse 

Portola for certain costs to the extent AAW has entered into such cost-sharing agreements. This 

Agreement constitutes a pro rata cost-sharing agreement within the meaning of Section 4.7 of the 

Portola Agreement. 

C. Payment Obligation of Developer. 

1. Calculation of Pro Rata Share of Developer. 

A. Proration of the Phase I Costs. First, th Reimbursable Costs 

(as such term is used in the Webb Agreement, and being generally the costs of the Phase I 

Regional Water Facilities and the Phase I Regional Wastewater Collection Facilities) will be 

prorated fkom time to time among Webb, Developer and any other developments in accordance 

with Sections 4.7(a)(i) and Section 4.7(a)(ii) of the Webb Agreement. 

B. Proration of the Phase I Costs - Portola Well. Second, the 

Reimbursable Costs, as such term is used in the Portola Agreement, and being generally the costs 

of the Portola Well, which is part of the Phase I Facilities (excluding the costs of the Phase II 

Regional Water Facilities and the Phase II Regional Wastewater Collection Facilities, which is 

addressed in this Section in clause (C) below) will be prorated from time to time among Portola, 

Developer and any other developments in accordance with Section 4.7(a)(i) of the Portola 

Agreement. 
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C. Proration of the Phase II Costs. Third, the Reimbursable Costs, 

as such term is used in the Portola Agreement, and being generally the costs of the Phase IIA 

Regional Water Facilities (excluding the cost of the Phase IIl3 Regional Water Facilities, the 

Phase IIC Regional Water Facilities and the Phase II Regional Wastewater Collection Facilities, 

which are not subject to cost sharing under this Agreement) will be prorated fi-om time to time 

among Portola, Developer and any other developments in accordance with Section 4.7(a)(i) of 

the Portola Agreement. 

D. Amount Payable by Developer. The amount payable by 

Developer pursuant to this Section equals (1) its pro rata share of the costs of the Phase I 

Regional Water Facilities and the Phase I Regional Wastewater Collection Facilities b, its 

share as calculated in accordance with clause (A) and (B) above) and (2) its pro rata share of the 

costs of the Phase IIA Regional Water Facilities (i.e., its share as calculated in accordance with 

clause (C) above). Developer’s payment obligation under this Section is independent of any 

obligations of AAW to make payments to Developer under this Agreement or otherwise (and is 

also independent of any payment obligations of Webb, Portola, AAW or any other person under 

the Webb Agreement, Portola Agreement, or under any other cost-sharing or other agreement or 

otherwise). As such, Developer’s payment obligation under this Section is not subject to any 

deduction, credit, offset or reduction for any amount which AAW may be obligated to pay 

Developer under this Agreement or otherwise or for any amount obligated to be paid by or to 

Webb, Portola, AAW or any other person under the Webb Agreement, the Portola Agreement or 

under any other cost-sharing or other agreement or otherwise. 

E. Timing of Pament by Developer. From time to time and at any 

time as payments to Webb and Portola become due in accordance with Section 4.7(b) of the 
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Webb Agreement or Portola Agreement, AAW will invoice Developer for payment of its pro rata 

share (i.e., its share as calculated in accordance with subparagraph (d)(i)(D) above) of such Phase 

I Regional Water Facilities, Phase I Regional Wastewater Collection Facilities, or Phase IIA 

Regional Water Facilities. The amount invoiced will be due and payable by Developer ten (10) 

days after presentation of the invoice by AAW. Notwithstanding the foregoing (and as long as 

the Escrow Agreement is in effect, sufficient funds are held in the Escrow Fund, and AAW is 

able to obtain funds from the Escrow Fund), AAW will obtain payment of such pro rata share by 

drawing funds under the Escrow Agreement. 

.. 
11. Escrow Agreement; Other Rights. 

A. Delivery of Escrow Agreement; Deposit of Funds. 

Concurrently with the execution of this Agreement, Developer has executed (and has caused the 

Escrow Agent to execute), and delivered to AAW, the Escrow Agreement in the form attached as 

Exhibit H and has deposited with the Escrow Agent funds in the amount of $2,500,000, receipt 

of which has been confirmed by the Escrow Agent to AAW. If for any reason the Escrow 

Agreement is unenforceable or AAW is otherwise unable to draw funds thereunder as 

contemplated by subparagraph (B) below, AAW will have the right (but not the obligation) to 

terminate this Agreement. 

B. Draws on Escrowed Funds. At any time payments to AAW 

become due in accordance with subparagraph (c)(i)(E) above, AAW will have the right to draw 

funds under the Escrow Agreement for the amount due. If for any reason the Escrow Agreement 

is not in effect, if insufficient funds are held in the Escrow Fund, or if the Escrow Agent refuses 

to honor a draw request under the Escrow Agreement, AAW will have the right to make written 

demand to Developer to pay to AAW the amount described in subparagraph (c)(i)(E) above, and 
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Developer will be obligated to pay such amount directly to AAW within ten (10) days of such 

demand (and Developer will indemniQ and hold harmless AAW from and against any and all 

claims arising in connection with or as a consequence of such ineffectiveness, insufficiency or 

refbsal). AAW will also have the right to offset the amount described in subparagraph (c)(i)(E) 

above against any refimds or other amounts payable by AAW to Developer under this 

Agreement. The rights described in this paragraph (ii) are in addition to, and not exclusive of, 

any other rights and remedies AAW may have under this Agreement or the Escrow Agreement or 

at law or in equity. 

1068526V9A 501 5.0023 19 



ARTICLE V 

DEVELOPER-CONSTRUCTED FACILITIES 

5.1 Construction Plans and Specifications. 

a. Preparation. After approval (or deemed approval) by AAW of the 

Developer Master Plan, and as and when construction of a phase is contemplated, Developer will 

complete or cause to be completed (as needed to enable AAW to timely provide Water Services 

and Wastewater Services to the Project) all engineering, construction plans and specifications 

necessary for construction of the Phase IV Regional Water Facilities and the Phase IV Regional 

Wastewater Collection Facilities and of each phase of the On-Site Subdivision Facilities 

consistent with the approved Developer Master Plan and the AAW Master Plan. All of those 

engineering, construction plans and specifications will be in accordance with (a) AAW’s 

standards and specifications, which will not be unreasonable for utility construction in Maricopa 

County, and (b) to the extent applicable, all requirements and rules and regulations of the 

Commission, Maricopa County (to the extent required by operating agreement, franchise or 

otherwise), and all other regulatory agencies having jurisdiction. The engineering, construction 

plans and specifications will also be of sufficient detail to specify material types, manufacturers, 

and installation methods and procedures, all of which will be in accordance with AAW’s 

standards and specifications, which will not be unreasonable for utility construction in Maricopa 

county. 

b. Approval bv AAW. Developer will submit the engineering, construction 

plans and specifications to AAW for review and approval. AAW will conduct all reviews, make 

all comments and revisions, and grant all approvals at its own expense. AAW will not 

unreasonably withhold its review or approval. Together with the engineering, construction plans 
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and specifications, Developer will submit (for information purposes only and in full-size 

blueprint format, unless Developer and AAW mutually agree to electronic data format, half-size 

bond copies, and/or other media) preliminary plats, final plats, address maps and other similar 

items which may be reasonably requested by AAW. AAW will conduct its review of the 

engineering, construction plans and specifications within 45 days after receipt of submittal. 

AAW will provide all comments in writing within that period. Subsequent reviews of any 

amendments or other changes to the engineering, construction plans and specifications will be 

conducted within 15 days after receipt of the amendments. Comments to those amendments will 

also be provided by AAW in writing. If AAW does not respond in writing within the applicable 

period, it will be deemed to have approved the plans and specifications or the amendment, as the 

/ 

case may be. If AAW does respond with written comments objecting to elements of the 

engineering, construction plans, and specifications within the applicable period, the engineering, 

construction plans and specifications or the amendment (as the case may be) is not approved. 

Any subsequent resubmission of the engineering, construction plans and specifications or the 

amendment (whether or not revised in response to those comments and any discussions regarding 

them) will be subject to the same procedures and time periods for review as the initial 

submission. If AAW approves the engineering, construction plans and specifications or the 

amendment, AAW will so notify Developer. 

C. Earlv Commencement. Unless otherwise agreed to in writing by 

Developer and AAW, if Developer begins construction of any Developer Constructed Facilities 

before all approvals required by this Agreement have been obtained, any subsequent repair, 

alteration, inspection or reconstruction necessary to comply with such approvals will be the sole 

responsibility of Developer (and the costs of that repair, alteration, inspection or reconstruction 
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will not constitute Developer’s Advances subject to refund or Developer’s Contributions subject 

to reimbursement or offset). 

5.2 Permits, Materials and Labor. Construction. 

As and when required to construct Developer Constructed Facilities set forth on 

the approved construction plans and specifications in a manner that will enable AAW to place 

them into satisfactory operation as needed to provide timely Water Services and Wastewater 

Services to the Project, Developer will (a) obtain and pay for all permits, zoning, easements and 

approvals, including environmental and facility permits, but excluding the costs associated with 

AAW’s obtaining certificates of convenience and necessity from the Commission or franchises 

from Maricopa County, and (b) provide and pay for all materials and transportation, equipment, 

power, labor, supervision, testing, insurance, bonds and all else so required for construction of 

such facilities (including construction management pursuant to contracts with third parties which 

are not Affiliates of Developer). AAW will cooperate with Developer in connection with 

Developer’s applications for those permits, zoning, easements and approvals. Developer may 

enter into such engineering, design and construction contracts (including construction 

management contracts with third parties which are not Affiliates of Developer) as Developer 

deems appropriate in connection with the design and construction of the Developer Constructed 

Facilities without approval or review of such contracts by AAW. All construction will be 

consistent with the approved Developer Master Plan and the AAW Master Plan unless the Parties 

otherwise agree. 

5.3 Operational Acceptance. 

Promptly upon request by Developer from time to time, and at such other times as 

AAW may reasonably deem necessary or appropriate, AAW will inspect all construction of 
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Developer Constructed Facilities. AAW will conduct inspections within a time period consistent 

with normal construction procedures after requested by Developer. Developer will comply with 

the reasonable inspection and testing requirements of AAW. No phase of Developer Constructed 

Facilities will be placed in service until (i) such phase has been inspected by AAW, (ii) the 

requirements stated in the next sentence have been satisfied, and (iii) AAW has issued its written 

acceptance of that phase (“Operational Acceptance”). To be eligible for Operational Acceptance, 

each phase of the Developer Constructed Facilities for which Developer requests Operational 

Acceptance must satisfy the following requirements: (A) Developer has made all submittals and 

obtained all approvals required in accordance with Section 5.1, (El) the submittals are in 

accordance with the standards, specifications and other requirements, rules and regulations set 

forth in Section 5.l(a), (C) Developer has completed construction of such phase (except for final 

grading adjustments and other minor punch list items), (D) such phase has been successfully 

tested, and it can be used for its intended purpose, (E) the construction is in accordance with the 

approved plans and specifications, and (F) such phase is currently necessary for AAW to provide 

Water Services and Wastewater Services. AAW will not unreasonably withhold or delay 

Operational Acceptance of the Facilities or any phase thereof. AAW will notify Developer of 

Operational Acceptance within 15 days after satisfaction of the foregoing requirements with 

respect to that phase. Operational Acceptance will be evidenced by written notice by AAW to 

Developer. 

5.4 Commencement of Service. 

a. Timing of Construction and Service. Developer agrees that the 

completion of its work on the On-Site Subdivision Facilities will be timed by Developer so as to 

enable AAW to provide Water Services and Wastewater Services when such services are 
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requested by Developer. Developer will not request AAW to serve the Project area nor will 

AAW have any obligation to provide Water Services or Wastewater Services prior to completion 

and Operational Acceptance of any portion of the Phase I Regional Water Facilities, the Phase I 

Regional Wastewater Collection Facilities, the Phase TLA Regional Water Facilities, the Phase IV 

Regional Water Facilities, or the Phase IV Regional Wastewater Collection Facilities that are 

required by AAW to provide Water Services and Wastewater Services. 

b. Commencement of Proiect. AAW will have the right (but not the 

obligation) to terminate this Agreement by so notifying Developer if (i) the Webb Agreement is 

terminated, or (ii) the Portola Agreement is terminated, or (iii) Developer has not substantially 

commenced actual construction of residences in the Project within 48 months of Commission 

approval for the extensions of the certificates of convenience and necessity of AAW (including 

the transfer of the Developer CC&Ns) as contemplated by Article LI (regardless of any conditions 

placed on such approval). For purposes of this subsection (b), “substantially commenced” means 

completion of construction of the foundations of at least 50 homes. If this Agreement is 

terminated pursuant to clause (i) or (ii) of this paragraph (b), AAW will apply to the Commission 

for transfer of the Developer CC&Ns to RC Water and RC Sewer. If this Agreement is 

terminated pursuant to clause (iii) of this paragraph (b), AAW will have no obligation to apply to 

the Commission for modification or cancellation of the extensions of the certificates of 

convenience and necessity of AAW or for retransfer of the Developer CC&Ns to RC Water and 

RC Sewer. 

5.5 Title. 

Each phase of the Developer Constructed Facilities will become the property of 

AAW upon issuance by AAW of an Operational Acceptance for that phase. Such transfer of the 
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Facilities to AAW occurs automatically by operation of this Section, without the requirement of 

any written documents of transfer to AAW. In addition to any documentation described in 

Section 4.2(c), Developer will execute promptly such documents as AAW may reasonably 

request to evidence (a) transfer of possession and title of the Facilities or any phase thereof to 

AAW, and (b) the holding by AAW of good and merchantable title to all of the Facilities or any 

phase thereof, free and clear of all mechanics and similar liens and other encumbrances. 

5.6 Warrantv. 

For 12 months afier Operational Acceptance of any phase of the Developer 

Constructed Facilities (the “Developer Warranty Period”), Developer warrants that all 

construction, including materials and workmanship of such phase is substantially in accordance 

with the construction plans and specifications, is properly installed and capable of being fully 

operational, and is flee of material defects. If AAW believes that any of the foregoing warranties 

have been violated, AAW will provide written notice to Developer within the Developer 

Warranty Period specifying the breach and the action AAW believes is necessary to correct such 

breach. Upon the receipt of such written notice, Developer will have a period of 30 days to 

commence correction of such breach. AAW will allow Developer and its agents, employees, 

contractors, engineers, and subcontractors access to the Facilities in connection with any repairs 

necessary as a result of such breach. AAW will at all times cooperate with Developer and its 

agents, employees, contractors, engineers, and subcontractors in making such repairs and 

corrections. As long as Developer completes the repairs and corrections within 60 days after the 

receipt of AAW’s notice (or such longer period as may be determined by Developer and AAW to 

be reasonably necessary to effect the repair and correction), Developer will not have additional 

liability to AAW or any other person as the result of such breach. If Developer does not cause 
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the breach to be corrected within that period, then AAW may cause the repair or correction, in 

which case Developer will reimburse AAW for its reasonable costs and expenses in connection 

with the repair and correction. 

5.7 Repairs. 

Developer will repair or cause to be repaired promptly, at no cost to AAW, any 

damage to the Developer Constructed Facilities caused by Developer, its subcontractors, or an 

Affiliate of Developer, whether or not the cause is related to construction to be performed by 

Developer under this Agreement. 

5.8 Indemnification. 

a. Construction Work. 

Developer will indemnify, save and hold AAW harmless from and against all 

claims that may be based upon any injury or alleged injury or death to any person or damage to 

property that may occur, or that may be alleged to have occurred, in the course of the 

performance of the construction under this Agreement by Developer or by any of its 

subcontractors or Affiliates, whether such claim is made by any employee of Developer or by a 

third person, and whether or not it is claimed that the alleged injury, death or damage was caused 

through a negligent act or omission of Developer, or of any of its subcontractors. This indemnity 

does not apply to claims arising solely from negligent or intentional acts of any of AAW, its 

agents, servants, employees or Affiliates. In furtherance of (and without limiting) the foregoing, 

Developer will, at its own cost and expense, pay all costs and other expenses (including 

reasonable attorneys’ fees) of AAW arising from any claim, or incurred in connection therewith. 

In furtherance of (and without limiting) the foregoing, if any judgment is rendered against AAW 
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in any such claim, Developer will, at its own cost and expense, satisfy and discharge the 

judgment. 

b. Notice and Opportunitv to Defend. 

1. Notice, Etc. If any person entitled to indemnification under this 

Section (an “Indemnitee”) receives notice of any third-party claim or commencement of any 

third-party action or proceeding (an “Asserted Liability‘? with respect to which Developer (an 

“Indemnitor”) is obligated to provide indemnification pursuant to this Section, the Indemnitee 

will promptly give the Indemnitor notice thereof. The Indemnitee’s failure so to notify the 

Indemnitor will not cause the Indemnitee to lose its right to indemnification under this Section, 

except to the extent that such failure materially prejudices the Indemnitor’s ability to defend 

against an Asserted Liability that such Indemnitor has the right to defend against hereunder. 

Such notice will describe the Asserted Liability in reasonable detail and, if practicable, will 

indicate the amount (which may be estimated) of the losses that have been or may be asserted by 

the Indemnitee. Except as provided in Section 5.8fiMii), the Indemnitor will have the right, but 

not the obligation, to defend against an Asserted Liability on behalf of the Indemnitee utilizing 

counsel reasonably acceptable to the Indemnitee, provided that (A) the Indemnitor notifies the 

Indemnitee in writing within a reasonable time after the Indemnitee has given notice of the 

Asserted Liability that the Indemnitor will indemnify the Indemnitee from and against all losses 

the Indemnitee may suffer resulting from, arising out of, relating to, in the nature of, or caused by 

the Asserted Liability, (El) the Indemnitor provides the Indemnitee with evidence reasonably 

acceptable to the Indemnitee that the Indemnitor will have the financial resources to defend 

against the Asserted Liability and fidfill its indemnification obligations under this Agreement, 

(C) the Asserted Liability involves only monetary damages and does not seek an injunction or 
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equitable relief or involve the possibility of criminal penalties, and (D) the Indemnitor conducts 

the defense of the Asserted Liability actively and diligently. 

.. 
11. Conflicts. Notwithstanding the foregoing, Indemnitor will not 

have the right to assume the defense against an Asserted Liability if the Indemnitee reasonably 

objects to such assumption on the grounds that counsel for such Indemnitor cannot represent both 

the Indemnitee and the Indemnitor because such representation would be reasonably likely to 

result in a conflict of interest or because there may be defenses available to the Indemnitee that 

are not available to such Indemnitor. 

iii. Conduct of Defense. As long as the Indemnitor is conducting the 

defense of the Asserted Liability in accordance with Section 5.8 (b)(i), (A) the Indemnitee may 

retain separate co-counsel at its sole cost and expense and participate in the defense of the 

Asserted Liability, (B) the Indemnitee will not consent to the entry of any judgment or enter into 

any settlement with respect to the Asserted Liability without the prior written consent of the 

Indemnitor (which will not be unreasonably delayed, conditioned, or withheld), and (C) the 

Indemnitor will not consent to the entry of any judgment or enter into any settlement with respect 

to the Asserted Liability without the prior written consent of the Indemnitee (which will not be 

unreasonably delayed, conditioned or withheld). 

iv. Failure to Conduct Defense. In the event or to the extent that any 

of the conditions set forth in S- is not satisfied or ceases to be satisfied, or if the 

Indemnitor elects not to assume the defense of an Asserted Liability, or if the Indemnitor has no 

right to assume the defense of an Asserted Liability under Section 5.8b)(ii), (A) the Indemnitee 

may defend against, and consent to the entry of any judgment or enter into any settlement with 

respect to, the Asserted Liability and any matter it may deem appropriate in its sole discretion 
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and the Indemnitee need not consult with, or obtain any consent from, the Indemnitor in 

connection therewith (but will keep the Indemnitor reasonably informed regarding the progress 

and anticipated cost thereof), (B) the Indemnitor will reimburse the Indemnitee promptly and 

periodically for the cost of defending against the Asserted Liability (including investigative costs, 

reasonable attorneys’ fees and other expenses), (C) the Indemnitor will remain responsible for 

any adverse consequences the Indemnitee may suffer resulting from, arising out of, relating to, in 

the nature of, or caused by the Asserted Liability to the fullest extent provided in this Agreement, 

and @) the Indemnitor will be deemed to have waived any claim that its indemnification 

obligation should be reduced because of the manner in which the counsel for the Indemnitee 

handled the Asserted Liability. 

5.9 Insurance. 

Developer will furnish AAW with evidence of insurance coverage as set forth on 

Exhibit F. Such evidence will be furnished prior to the commencement of construction by 

Developer. 

5.1 0 Clean-up. 

Upon completion of work, Developer will remove all equipment belonging to it or 

used under its direction or by its subcontractors, and will dispose of all unused materials, rubbish, 

surplus excavated materials and debris. Developer will repair all roads, sidewalks and other 

public or private rights-of-way damaged by its work. The repairs will be made in accordance 

with the requirements of governmental bodies or private associations having jurisdiction over the 

repairs. 
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5.1 1 Developer Invoice and Documentation. 

a. Invoice and Documentation by Developer. For each phase of Developer 

Constructed Facilities construction by Developer, Developer will submit to AAW, within 60 

days of receiving Operational Acceptance of the Facilities in that phase all of the following: 

1. Developer’s own invoice (in the case of the Advanced Facilities), 

and documentation (in the case of the Contributed Facilities), covering: 

A. the costs of engineering and construction performed hereunder 

or otherwise expended by or on behalf of Developer in accordance with Sections 5.1 and 5.2 

pertaining to the accepted Facilities, and 

B. costs of land, real property and easements allowed under 

Sections 4.2 and 4.3, and 

.. 
11. Supporting data consisting of: 

A. all bills, statements, invoices and all other evidences of expense 

received by Developer fiom subcontractors, suppliers and others for all engineering and other 

services, materials installed, construction performed, equipment provided and materials 

purchased pursuant to this Agreement relating to the Facilities in question, and 

B. all reasonable additional supporting data in Developer’s 

possession that AAW may request relating to the Facilities in question. 

b. Costs of Advanced Facilities. In the case of Advanced Facilities, the total 

costs invoiced by Developer and determined by AAW to be costs that are described in clauses (i) 

and (ii) above will constitute Developer’s Advances subject to refund pursuant to Section 4.6. 

C. Costs of Contributed Facilities. In the case of Contributed Facilities, the 

total costs documented by Developer, and determined by AAW to be costs that are described in 
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clauses (i) and (ii) of subsection (a) above will constitute Reimbursable Costs subject to partial 

reimbursement pursuant to Section 4.7, with the residual constituting Developer’s Contributions 

subject to offset pursuant to Section 4.1 1. 

5.12 As-Built Plans. 

With respect to any phase of a Developer Constructed Facility as to which 

Operational Acceptance has occurred, Developer will (within 60 days after Operational 

Acceptance) submit to AAW as-built plans for all Facilities constructed by Developer. These 

plans will be in full-size 4-mil mylar format together with two full size blueline or blackline 

copies, unless Developer and AAW mutually agree to electronic data format, half-size bond 

copies andor other media. All as-built plans will (a) be certified as to correctness by an engineer 

registered in the State of Arizona, (b) show the location, sizes, and construction details for all 

Facilities, and (c) provide all other information required by the Commission and all other 

regulatory authorities. 

5.13 Lien Waivers. 

In connection with (and accompanyhg) each Developer’s invoice or documentation, 

as the case may be, for a phase of the Developer Constructed Facilities submitted under Section 

- 5.1 1, Developer will provide to AAW, for all amounts invoiced or documented, lien waivers from 

each of the contractors, subcontractors and suppliers of materials and labor under this Agreement 

whose services or materials are included in the invoice or the documentation (and releases of any 

mechanics’ lien claims). 

5.14 Final Acceptance. 

For each phase of the Developer Constructed Facilities for which Operational 

Acceptance has occurred, AAW will issue its written final acceptance (“Final Acceptance”) as to 
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that phase when (a) Developer has made all submittals required in accordance with Sections 

-9- 5.12, - 5.13 and this Section, (b) Developer has completed construction of such Facilities 5 11 

including final grading adjustments, roadways, sidewalks, and landscaping under which the 

Facilities are installed, and (c) said submittals are in accordance with AAW’s standards and said 

construction is in accordance with the approved plans and specifications. AAW will not 

unreasonably withhold or delay Final Acceptance. 

5.1 5 Residential and Commercial On-Site Development bv Others. 

Developer advises AAW and AAW acknowledges that Developer may sell 

undeveloped parcels within the Project to other parties for development into subdivisions or 

commercial parcels. Should additional on-site facilities be required to provide water or 

wastewater service to any such subdivision or commercial parcel, before AAW is required to 

provide Water Services and Wastewater Services to any such subdivision or commercial parcel, 

the Builder will be required to enter into line extension agreements with AAW (in accordance 

with AAW’s then current policies, tariffs and rules and regulations approved by the Commission) 

providing for construction of the portion of the On-Site Subdivision Facilities serving the 

cific subdivision or Commercial property. 
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ARTICLE VI 

AAW SERVICES 

6.1 Water Services. 

AAW will provide Water Services within the Project in accordance with rates and 

tariffs approved by the Commission and, subject to the approved Developer Master Plan, in 

sufficient quantities to meet the demand for Water Services generated by the Project. 

6.2 Wastewater Services. 

AAW will provide Wastewater Services within the Project in accordance with 

rates and tariffs approved by the Commission and, subject to the approved Developer Master 

Plan, in sufficient quantities to meet the demand for Wastewater Services generated by the 

Project. 

6.3 Approvals Required 

Before AAW is required to provide Water Services and Wastewater Services to 

any user, the Facilities fiom which the service is to be provided (including all of the Phase I 

Regional Water Facilities, the Phase I Regional Wastewater Collection Facilities, the Phase IIA 

Regional Water Facilities, and the Developer Constructed Facilities) must have been completed 

and granted Operational Acceptance by AAW. 

6.4 Construction of Future Facilities 

AAW will construct or cause to be constructed all Regional Wastewater 

Treatment Facilities, Subsequent Regional Wastewater Collection Facilities and Subsequent 

Regional Water Facilities required to provide Water Services and Wastewater Services to the 

Project. AAW agrees that the completion of work on the Regional Wastewater Treatment 

Facilities, Subsequent Regional Wastewater Collection Facilities and Subsequent Regional Water 
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Facilities will be timed so as to enable AAW to provide Water Services and Wastewater Services 

when those services are requested by Developer. 

6.5 Assured Water Supdv. 

As of the date of this Agreement, AAW has not been designated as having an 

assured water supply pursuant to A.R.S. $ 45-576(D). Until such time as AAW has been so 

designated, if ever, Developer must seek and obtain Certificates of Assured Water Supply in 

accordance with A.R.S. $ 45-576(A) as a prerequisite for subdividing and developing the 

property. AAW will cooperate with Developer in connection with applications by Developer for 

assured water supply including (a) executing Notices of Intent to Serve required by the Arizona 

Department of Water Resources (the “ADWR”) in connection with such applications, and (b) 

entering into such contracts and recording such declarations as may reasonably be required by the 

Central Arizona Groundwater Replenishment District pursuant to A.R.S. $3 48-3774(C) and 48- 

3772(B)(4) which are required for the Project to qualify as “member land” under $ 48-3774. 

AAW will also provide a “will serve” letter to Maricopa County, Arizona, or other governmental 

agency which requires Developer to provide such a letter. 

6.6 Water Rights. 

AAW will use its Type 2 groundwater right (No. 58-108229.0006) for purposes of 

establishing any service area right required by ADWR so as to enable AAW to provide Water 

Services as contemplated by this Article. 
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ARTICLE VII 

CONSTRUCTION WATER 

7.1 Construction Water. 

a. Usage. All construction water provided by AAW is to be metered and 

charged to Developer or other users. If approved by AAW, water required for construction of 

Developer Constructed Facilities may be unmetered. If the water is unmetered, AAW will 

estimate the amount of m e t e r e d  water used and charge Developer or other user for the water. 

Water will not be withdrawn from any hydrant or other facility of AAW without the prior 

consent of AAW. Notwithstanding the foregoing, Developer may obtain construction water from 

its own wells and water supply or from MWD. 

b. Payment. Developer will pay AAW for potable water and non-potable 

water provided by AAW to Developer and used for construction purposes in accordance with 

rates and tariffs approved by the Commission. 

7.2 Construction Meters. 

For construction water purposes, on reasonable request of Developer, temporary 

meters for construction uses will be at no charge to Developer other than the actual costs of 

installation. 
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ARTICLE VIII 

REPRESENTATIVES 

8.1 Authorized Representatives. 

a. Authoritv to Act. 

Each Party will designate at least one individual officer or employee who 

will be its representative (“Representative”). The Representative is authorized to act on behalf of 

the Party in performing the provisions of this Agreement. A Party may designate more than one 

Representative. The designation may be changed from time to time. The designation must be 

made in a writing. 

b. No Release. 

Each Party is responsible for the acts or omissions of its Representative(s). 

The designation of a Representative by a Party does not release the Party from responsibility for 

performance of its obligations under this Agreement. 
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9.1 

9.2 

ARTICLE IX 

DISPUTE RESOLUTION 

Scope of Article. 

This Article governs the resolution of all disputes that arise under this Agreement. 

Good Faith Negotiations 

A Party that believes a dispute exists under this Agreement will first refer the 

dispute to the Representatives for resolution. The Representatives of each Party will personally 

meet and attempt in good faith to resolve the dispute. If the Representatives cannot resolve the 

dispute within seven days, the matter will be referred to senior management of Developer and 

AAW for resolution. If these persons are unable to resolve the dispute within seven days 

thereafter, a Party that still believes a dispute requires resolution may avail itself of the provisions 

of Section 9.3. 

9.3 Mediation and Arbitration. 

If a Party still believes a dispute requires resolution after following the procedures 

of Section 9.2, that Party will first give a detailed written notice of dispute to the other Parties 

setting forth the nature of the dispute. The Parties will then, before resorting to arbitration, first 

try in good faith to settle the dispute by mediation administered by the American Arbitration 

Association (“AAA”) under its Construction Industry Arbitration Rules or Commercial 

Arbitration Rules, as appropriate. The mediator must have substantial experience with the water 

utility industry and with real estate development. 

Any dispute not resolved by mediation within 30 days after the initial meeting of 

the Representatives will, upon request of any Party, be submitted for and settled by binding 

arbitration administered by the AAA before a single arbitrator. If the controversy or claim relates 
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to construction, the arbitration will be conducted in accordance with the M ’ s  Construction 

Industry Arbitration Rules; otherwise, the M ’ s  Commercial Arbitration Rules will apply. In 

any case the arbitrator must have substantial experience with the water utility industry and with 

real estate development. The arbitrator has no power to amend or modi@ this Agreement. 

Judgment on the award rendered by the arbitrator may be entered in any court with jurisdiction. 

9.4 Other Remedies. 

The preceding paragraphs of this Article are intended to set forth the primary 

procedure to resolve all disputes under this Agreement. It is expected that all disputes that would 

traditionally be resolvable by a court of law would be resolvable under this procedure. However, 

the Parties recognize that certain business relationships could give rise to the need for one or 

more of the Parties to seek equitable remedies from a court that were traditionally available fi-om 

an equity court, such as emergency, provisional or summary relief, and injunctive relief. 

Immediately following the issuance of any such equitable relief, the Parties will stay any further 

judicial proceeding pending mediation or arbitration of all underlying claims between the Parties. 

The Parties also recognize that the Commission has primary jurisdiction over 

certain issues that may arise between and among the Parties that relate to the provision of public 

utility service. Accordingly, this Article is not intended to prohibit any Party fi-om bringing any 

such issues to the Commission for resolution or fi-om taking any position at the Commission that 

would not be inconsistent with or barred by this Agreement or by collateral estoppel, res judicata 

or other issue or fact preclusive doctrines. 

Within 30 days after the date of the arbitration award, a Party may appeal to the 

U.S. District Court for the District of Arizona if such court has jurisdiction, and otherwise to any 
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state court of record in Arizona having jurisdiction, to vacate and remand, or modi@ or correct 

the arbitration award for any of the grounds specified in the Federal Arbitration Act. 

9.5 Confidentiality. 

The mediation and arbitration proceedings will be conducted in secrecy. Except 

as otherwise agreed by the Parties in writing, (a) the fact of the pending mediation or arbitration 

will not be disclosed or confirmed by the Parties, the mediator or the arbitrator to any person who 

is not a party to, or called to testify at, the proceedings until the mediation has been terminated or 

the arbitration award has been made, (b) the proceedings will not be recorded or transcribed in 

any manner, and (c) all documents, testimony and records (other than the contract documents out 

of which the dispute arises) will be received, heard and maintained by the mediator and the 

arbitrator in secrecy, available for inspection only by the Parties, their attorneys and by experts 

who will agree, in advance and in writing, to receive all such information in secrecy. The secret 

information will not be described in any mediator communication or in the arbitration award in 

such manner as to be commercially useful. Notwithstanding the foregoing, this Section is not 

intended to prohibit any Party from making disclosures regarding the mediation and arbitration 

proceedings to a court to the extent (and only to the extent) necessary in connection with an 

appeal permitted by Section 9.4, provided the Party requests the court to preserve the secrecy of 

the mediation and arbitration proceedings and the information pertaining thereto. 
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ARTICLE X 

GENERAL PROVISIONS 

10.1 Termination of Am-eement. 

a. Conditions Subsequent. Notwithstanding anything to the contrary 

contained herein, the Parties’ rights and obligations under this Agreement (including Developer’s 

obligation to construct the Developer Constructed Facilities and AAW’s obligation to provide 

Water Services and Wastewater Services under this Agreement) are conditioned on (i) obtaining 

approval of the Commission for the transfers of the Developer CC&Ns to AAW and extensions 

of the certificates of convenience and necessity of AAW and (if and to the extent the 

Commission asserts jurisdiction over this Agreement) this Agreement as contemplated by Article 

- 11, (ii) obtaining the transfer of the Developer Franchises to AAW as contemplated by Article 11 

(if and to the extent AAW deems such transfer to be necessary or appropriate), and (iii) obtaining 

the other Authorizations as contemplated by Article II. 

b. Failure of Condition. If the conditions referenced in Section lO.l(a) are 

not satisfied on or before September 30, 2005 (or such later date as Developer and AAW may 

mutually agree in writing), then this Agreement thereafter may be terminated (and will be of no 

further force or effect) on a Party’s giving notice to the other Party on or before December 31, 

2005, of such Party’s election so to terminate. If this Agreement is terminated pursuant to this 

Section, and if Developer has reimbursed AAW for all costs paid or incurred by AAW in 

connection with this Agreement (including the costs of obtaining the Authorizations), Developer 

may request the withdrawal of the Project area from the certificates of convenience and necessity 

of AAW, and AAW will not object to such request. 
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10.2 Phased Development. 

Development in the Project is intended to be performed in mutually agreeable 

units or phases as set forth in the Developer Master Plan approved by M W .  Developer and 

AAW will schedule engineering and construction of Developer Constructed Facilities to coincide 

with those units or phases. This Agreement applies to each unit or phase. 

10.3 Force Maieure. 

No Party will be liable to another Party for failure, default or delay in performing 

any of its obligations under this Agreement, other than for the payment of money obligations 

specified in this Agreement, if such failure, default or delay is the result of any cause or event not 

within the control of the Party having the obligation and which, by the exercise or reasonable 

diligence, such Party is unable to prevent or mitigate (such a cause or event being “Force 

Maieure”). Force Majeure does not include changes in local, state, national or international 

general economic conditions. The Party’s failure, default or delay in performance will be 

excused only for as long as such cause or event is present. If a Force Majeure occurs, the Parties 

will proceed with diligence to do what is reasonable and necessary so that each Party may 

perform its obligations under this Agreement. AAW and Developer will not in any event incur 

any liability to one another or to any other Party for consequential or any other damages which 

may result fiom delays in initiating service, or fiom interruptions in or other malfunctions of 

service, based upon the foregoing circumstances. 

10.4 Assignment. 

This Agreement may be assigned by a Party to a parent corporation of which it is a 

wholly-owned subsidiary, or to a wholly-owned subsidiary of the parent, or to a wholly-owned 

subsidiary of a wholly-owned subsidiary of the parent or another entity wherein Developer or 
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AAW has a controlling interest, provided that the Party making such assignment will be a 

guarantor of the full and faithful performance of this Agreement by the assignee and executes 

documents to that effect as may reasonably be required by counsel for the other Parties. In 

addition, if Developer delivers to AAW a duly completed notice in the form attached as Exhibit I 

not less than thirty (30) days prior to the proposed assignment, Developer may assign to a Builder 

the right of Developer to receive r e h d s  under Section 4.6 with respect to the lots identified in 

such notice, but such refunds (regardless of whether payable to Developer or to a Builder as an 

assignee) will remain subject to AAW’s right of offset for amounts owed to AAW under this 

Agreement (including the right of offset described in Section 4.12(cXii)); Developer will deliver 

to AAW a copy of such assignment promptly after the assignment is executed. This Agreement 

will not be otherwise assignable by a Party without the consent in advance of the other Parties, 

which consent will not be unreasonably withheld or delayed. For purposes of this Section, 

“assiment” includes (a) any transfer or delegation by a Party of any right or obligation of such 

Party arising under this Agreement, including any collateral assignment or other encumbrance of 

an interest in this Agreement, (b) any sale of substantially all of the assets of a Party, and (c) any 

merger of a Party with another person. 

10.5 Notices. 

Except as otherwise specified in this Agreement, any notice, demand, request or 

other communication required or authorized by this Agreement to be given in writing to a Party 

must be either (a) personally delivered, (b) mailed by registered or certified mail ( r e m  receipt 

requested), postage prepaid, (c) sent by overnight express carrier, or (d) sent by telecopy or 

electronic mail, in each case at the following address: 
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To the Developer addressed as follows: 

Rancho Cabrillo Development, L.L.C. 
2 15 1 East Broadway Road, Suite 21 0 
Tempe, AZ 85282 
Attention: Steve Robson 

or to such other address as Developer may advise AAW in writing, and to AAW at: 

Arizona-American Water Company 
Attn: Engineering Director 
19820 North 7th Street 
Phoenix, Arizona 85024 

With a copy to: 

Gallagher & Kennedy, P.A. 
Attn: Terence W. Thompson, Esq. 
2575 East Camelback Road 
Phoenix, Arizona 8501 6 

or to such other address as AAW may advise Developer in writing. The designation of such 

person and/or address may be changed at any time by either Party upon written notice given 

under this Section. All notices, demands, requests or other communications sent pursuant to this 

Section will be deemed received (i) if personally delivered, on the business day of delivery, (ii) if 

sent by telecopy or electronic mail before noon (12:OO p.m.) Phoenix time, on the day sent if a 

business day or, if such day is not a business day or if sent after noon (12:OO p.m.) Phoenix time, 

on the next business day, (iii) if sent by overnight express carrier, on the next business day 

immediately following the day sent, or (iv) if sent by registered or certified mail, on the earlier of 

the third business day after the day sent or when actually received. Any notice by telecopy or 

electronic mail will be followed by delivery on the next business day by overnight express carrier 

or by hand. 
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10.6 Entire Ameement; Attachments. 

a. Entire Agreement. 

This Agreement (including all exhibits and any other attachments) 

constitutes the entire understanding between the Parties regarding the subject matter of this 

Agreement, supersedes any and all previous understandings between the Parties (including any 

letter of intent) regarding the subject matter of this Agreement, and binds and inures to the 

benefit of the Parties, their successors and assigns. None of the Parties has entered into this 

Agreement in reliance upon any oral or written representation or information provided by any 

other Party. 

b. Attachments. 

Attachments not complete at the effective date of this Agreement will be 

added as they are completed by written amendment, signed by each Party. Each attachment that 

is completed or modified by a subsequent amendment will note on its face the date and number 

of that amendment. 

10.7 Further Assurances. 

If a Party determines in its reasonable discretion that any further instruments, 

assurances or other things are necessary or desirable to carry out the terms of this Agreement, the 

other Parties will execute and deliver all instruments and assurances and do all things reasonably 

necessary or desirable to carry out the terms of this Agreement, including using their best efforts 

to negotiate and enter into any agreements that may become necessary and appropriate. 

10.8 No Waiver. 

The failure of a Party to enforce at any time any of the provisions of this 

Agreement (or to require at any time performance by the other Party of any of its provisions) is 
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not to be construed as a waiver of such provisions and does not in any way affect the validity of 

this Agreement or the right of such Party to enforce any provision. 

10.9 Modification or Waiver. 

A modification or waiver of all or any part of this Agreement is not valid unless it 

is reduced to a written agreement. 

ro.10 

Agreement. 

10.11 

10.12 

Governing; Law and Interpretation. 

The laws of the State of Arizona govern the interpretation and performance of this 

Counterparts. 

This Agreement may be executed in several counterparts. 

No Third Party Beneficiaries. 

Nothing in this Agreement, express or implied, is intended to confer any rights or 

remedies under or by reason of this Agreement on any persons other than the Parties. Nothing in 

this Agreement is intended to relieve or discharge the obligation or liability of any third person to 

any Party. This Agreement does not create any duty, liability or standard of care to any person 

not a Party. 

10.13 Confidential and Proprietary Information. 

Any information provided by one Party to another Party that is conspicuously 

labeled “CONFIDENTIAL AND PROPRIETARY,” or any matter derived from such 

information, may not be disclosed by the receiving Party to any third party, except: (i) with the 

providing Party’s consent, not to be unreasonably withheld, (ii) pursuant to a subpoena or other 

legal process or pursuant to a court order or a regulatory authority order obtained after the 

receiving Party has used reasonable efforts to obtain an order of the court protecting the 
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confidentiality of the information and/or restricting its dissemination, (iii) if such dissemination 

is necessary after the occurrence of a default under this Agreement by the Party supplying such 

information in connection with the enforcement of the rights of the non-defaulting Party, (iv) if 

the information provided by one Party to another Party is otherwise publicly available, or (v) the 

disclosure is made only to a person which has become an assignee of a Party in accordance with 

Section 10.4. If a Party that receives confidential information becomes aware of any attempt by 

any third party or court to obtain any confidential information, the Party will, as soon as 

practicable thereafter, notify the Party that labeled the information as confidential of the attempt 

to obtain the information. Upon request of the providing Party, the information must be 

promptly returned. 

10.14 Review of Facilities. 

Review, audit or inspection by AAW of a Facility constructed by Developer or of 

a document drafted by Developer does not constitute an endorsement or warranty of any of them, 

or a waiver of any right under this Agreement. 

10.15 Commtation of Time. 

In computing any period of time prescribed or allowed under this Agreement, the 

day of the act, event or default from which the designated period of time begins to run is 

included. Weekend and holidays are also included. 

10.16 No Party the Drafter. 

This Agreement is the product of negotiation between the Developer and AAW. 

No Party is deemed the drafter of this Agreement. 
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10.17 Interest on Late Payments. 

Except as otherwise provided herein, all payments under this Agreement that are 

not paid within 30 days of the due date of the payment will accrue interest thereon at the Prime 

Rate plus two percent (2%) per a n n u ,  compounded monthly from the due date of the payment 

until the amount is paid. 

10.18 Audit Rights. 

Developer and AAW may, from time to time at the cost of the auditing party and 

upon reasonable advance notice, audit the books and records of the other Party and its Affiliates 

with respect to information arising out of this Agreement. 

10.19 Time Is of the Essence. 

Time is of the essence of this Agreement. 

[SIGNATURES APPEAR ON THE FOLLOWING PAGE.] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be entered 

into on the day and year first above written. 

RANCHO CABRILLO DEVELOPMENT, 
L.L.C., an Arizona limited liability company 

By: SCOTT MANAGEMENT COMPANY, 
an Arizona corporation, Manager 

By: m 
Steven S. Robwq-Pmident 

RANCHO CABRILL0 WATER COMPANY, 
an Arizona corporation 

Steven S. Robson, President 

RANCHO CABRILLO SEWER COMPANY, an 
Arizona corporation 

Steven S. Robson, President 

ARIZONA-AMERICAN WATER COMPANY, 
an Arizona corporation 
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EXHIBIT A 

DEFINITIONS 

“M’ means the American Arbitration Association. 

“AAW’ means Arizona-American Water Company, an Arizona corporation. 

“AAW Master Plan” has the meaning set forth in Section 3.1 Cc) 

“ A D W ’  means the Arizona Department of Water Resources. 

‘‘Adjacent Lands” means the lands, other than the Project, adjacent to or in the vicinity of 

the Project that are included in the planning area of the AAW Master Plan. 

“Advanced Facilities” has the meaning set forth in Section 4.1. 

“Affiliate” means any person (other than an individual) which directly or indirectly controls, 

is controlled by, or is under common control with, another person. For purposes of this definition, 

“control” means possession, directly or indirectly, of the power to direct or cause the direction of 

the management and policies of a person, whether by contract or otherwise. 

“Ameement” means this Agreement dated as of January 2 3 ,2004, among Developer, RC 

Water, RC Sewer and AAW, including all exhibits and any other attachments, as amended fiom 

time to time. 

“Application” has the meaning set forth in Section 2.4. 

“Asserted Liabilitf has the meaning set forth in Section 5.8rO)Ci). 

“assiment” has the meaning set forth in Section 10.4. 

“Authorizations” means certificates of convenience and necessity, permits, licenses, 

operating agreements, fkanchises, and similar authorizations obtained fkom regulatory agencies and 

other governmental entities and required by law to provide Wastewater Services and Water 
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Services and to operate the Developer Constructed Facilities as contemplated in this Agreement, 

excluding the Developer CC&Ns and the Developer Franchises. 

“Builder” means any person (other than Developer) which constructs residential homes, 

commercial properties, schools, parks, churches or other improvements within the Project that 

are connected to any of the Facilities. 

“claims” includes claims, actions, lawsuits, proceedings, investigations, penalties, fines, 

losses, liabilities, judgments, damages, costs and expenses (including reasonable attorneys’ fees and 

court costs), and any items of a nature similar to any of the foregoing. 

“Commission” means the Arizona Corporation Commission. 

“Contributed Facilities” has the meaning set forth in Section 4.1. 

“Developer” means Rancho Cabrillo Development, L.L.C., an Arizona limited liability 

company. 

“Developer’s Advances” has the meaning set forth in Section 4.5. 

“Developer CC&Ns” means the certificates of convenience and necessity issued by the 

Commission to: (a) RC Water on April 24, 2001 under Docket No. W-03898A-00-0474, 

Decision No. 63592 regarding the provision of public utility water service to the Project; and (b) 

RC Sewer on May 4,2001 under Docket No. SW-03898A-00789, Decision No. 63658 regarding 

the provision of public utility sewer service to the Project. 

“Developer Constructed Facilities” or “Facilities” means any facility or facilities 

constructed or required to be constructed pursuant to Section 4.1. 

“Developer’s Contributions” has the meaning set forth in Section 4.8. 
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“Developer Franchises” means the franchises issued by Maricopa County and held by: (a) 

RC Water regarding the provision of public utility water service to the Project; and (b) RC Sewer 

regarding the provision of public utility sewer service to the Project. 

“Developer Master Plan” has the meaning set forth in Section 3.1 (a). 

“Developer Parties” means Developer, RC Water and RC Sewer. 

“Developer Warrantv Period” has the meaning set forth in Section 5.6. 

“w’ means an Equivalent Residential Unit, which is that portion of a residential or 

commercial unit within the Project area receiving Water Services or Wastewater Services from 

AAW. An ERU will be counted at the time of first receipt of such service, notwithstanding any 

subsequent cessation and resumption of such service. ERUs for various facilities are determined 

under the following schedule: 

Type of Improvement Associated ERU 

Single Family Homes 1 .oo 
Multifamily Units 0.50 

Commercial Units (per acre) 4.00 

Resorts (per room) 0.50 

Parks acreage, Golf Courses 
acreage, and Right-of-way 

Landscaping acreage 0.00 

For purposes of this definition, “single family home” means a detached residential house or 

dwelling to be resided in by a single family and used solely for residential purposes and not for 

commercial, nonprofit or other purposes (and expressly excludes duplexes or other structures 

having one or more common walls). For purposes of this definition, “multifamily unit” means an 
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apartment, condominium, townhouse or other Unit within a residential dwelling (other than a single 

family home) to be resided in by a single family and used solely for residential purposes and not for 

commercial, nonprofit or other purposes. For purposes of this definition, “commercial units” 

includes general commercial facilities, schools, and community facilities (including recreation 

centers, clubhouses and similar structures, but excluding parks acreage, golf courses acreage and 

right-of-way landscaping acreage). 

“Escrow Agent” means J.P. Morgan Trust Company, National Association. 

“Escrow Agreement” means the Escrow Agreement of concurrent date with this Agreement 

among Developer, AAW and Escrow Agent, in the form attached as Exhibit H. 

“Final Acceptance” has the meaning set forth in Section 5.14. 

“Force Maieure” has the meaning set forth in Section 10.3. 

“includes” and “including” denote a partial definition, by way of illustration and not by way 

of limitation. 

“Indemnitee” has the meaning set forth in Section 5.8fiMi). 

“Indemnitor” has the meaning set forth in Section 5.8(b)(i). 

“MWD” means Maricopa County Municipal Water Conservation District No. 1, a 

municipal corporation and a political subdivision of the State of Arizona. 

‘‘&-Site Subdivision Facilities” means all water distribution, water transmission, and 

wastewater collection facilities located within the Project boundaries, excepting Regional Water 

Facilities, required for AAW to provide Water Services or Wastewater Services to individual 

residential homes, commercial properties, schools, parks, churches or other improvements within 

the Project. 

“Operational Acceptance” has the meaning set forth in Section 5.3. 
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“Party” and “Parties” means the Developer and AAW. 

“person” means an individual or an entity. For purposes of this definition, ‘‘entitf’ means a 

corporation, association, company, business trust, trust, estate, partnership, joint venture, two or 

more persons having a joint or common economic interest, any person other than an individual, and 

any governmental body. 

“Phase I Renional Wastewater Collection Facilities” means that portion of the Regional 

Wastewater Collection Facilities needed to provide Wastewater Services to the Project and the 

Adjacent Lands as detailed in the AAW Master Plan to be prepared by AAW in accordance with 

Section 3.1 (c) and as identified on Exhibit G. 

“Phase I R e ~ o n a l  Water Facilities” means that portion of the Regional Water Facilities 

needed to provide Water Services to the Project and the Adjacent Lands as detailed in the AAW 

Master Plan to be prepared by AAW in accordance with Section 3.l(c) and as identified on 

Exhibit G. 

“Phase I1 Regional Wastewater Collection Facilities” means that portion of the Regional 

Wastewater Collection Facilities needed to provide Wastewater Services to the Adjacent Lands 

as detailed in the AAW Master Plan to be prepared by AAW in accordance with Section 3.1 (c) 

and as identified on Exhibit G. 

“Phase 11 Renional Water Facilities” means the Phase IIA Regional Water Facilities, the 

Phase IIB Regional Water Facilities, and the Phase IIC Regional Water Facilities. 

“Phase IIA Regional Water Facilities” means that portion of the Phase 11 Regional Water 

Facilities needed to provide Water Services to the Project and the Adjacent Lands as detailed in 

the AAW Master Plan to be prepared by AAW in accordance with Section 3.l(c) and as 

identified on Exhibit G. 
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“Phase IIB Renional Water Facilities” means that portion of the Phase 11 Regional 

Facilities needed to provide Water Services to the Adjacent Lands as detailed in the 

Water 

AAW 

Master Plan to be prepared by AAW in accordance with Section 3.l(c) and as identified on 

Exhibit G. 

“Phase IIC Regional Water Facilities” means that portion of the Phase II Regional Water 

Facilities needed to provide Water Services to the Adjacent Lands as detailed in the AAW 

Master Plan to be prepared by AAW in accordance with Section 3.l(c) and as identified on 

Exhibit G. 

“Phase IV R e ~ o n a l  Wastewater Collection Facilities” means the Phase IVA Regional 

Wastewater Collection Facilities, the Phase IVl3 Regional Wastewater Collection Facilities, and 

the Phase IVC Regional Wastewater Collection Facilities. 

“Phase IVA Repional Wastewater Collection Facilities” means that portion of the Phase 

IV Regional Wastewater Collection Facilities needed to provide Wastewater Services to the 

Project and the Adjacent Lands as detailed in the AAW Master Plan to be prepared by AAW in 

accordance with Section 3.1 (c) and as identified on Exhibit G. 

“Phase M3 Regional Wastewater Collection Facilities” means that portion of the Phase 

IV Regional Wastewater Collection Facilities needed to provide Wastewater Services to the 

Project and the Adjacent Lands as detailed in the AAW Master Plan to be prepared by AAW in 

accordance with Section 3.1 (c) and as identified on Exhibit G. 

“Phase IVC Regional Wastewater Collection Facilities” means that portion of the Phase 

IV Regional Wastewater Collection Facilities needed to provide Wastewater Services to the 

Project and the Adjacent Lands as detailed in the AAW Master Plan to be prepared by AAW in 

accordance with Section 3.l(c) and as identified on Exhibit G. 
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“Phase IV Regional Water Facilities” means the Phase IVA Regional Water Facilities and 

the Phase IVB Regional Water Facilities. 

“Phase IVA Regional Water Facilities” means that portion of the Phase IV Regional 

Water Facilities needed to provide Water Services to the Project and the Adjacent Lands as 

detailed in the AAW Master Plan to be prepared by AAW in accordance with Section 3.l(c) and 

as identified on Exhibit G. 

“Phase IVB Regional Water Facilities” means that portion of the Phase IV Regional 

Water Facilities needed to provide Water Services to the Project and the Adjacent Lands as 

detailed in the AAW Master Plan to be prepared by AAW in accordance with Section 3.l(c) and 

as identified on Exhibit G. 

“Portola” means Portola Development, Arizona, L.L.C., an Arizona limited liability 

company. 

“Portola Ameement” means the Portola WatedWastewater Agreement dated as of 

January 15, 2003, between Portola and AAW, including all exhibits and any other attachments, 

as amended from time to time. 

“Prime Rate” means the interest rate per annum designated by Bank One, Arizona, NA, a 

national banking association (or its successors), as its “Prime Rate,” as publicly announced by Bank 

One (or such successors) fiom time to time as a means of pricing credit extensions to same 

customers. 

“Proiect” has the meaning set forth in Recital A. 

“Proiect Facilities Fee” has the meaning set forth in Section 4.10. 

“RC Sewer” means Rancho Cabrillo Sewer Company, an Arizona corporation. 

“RC Water” means Rancho Cabnllo Water Company, an Arizona corporation. 

1068526v9/150 15.0023 EXHIBIT A 
Page 7 



“Rehds” has the meaning set forth in Exhibit D. 

“Regional Wastewater Collection Facilities” means all facilities necessary to transport 

wastewater from the On-Site Subdivision Facilities to the Regional Wastewater Treatment 

Facilities. 

‘‘Regional Wastewater Treatment Facilities” means the existing Sun City West Water 

Reclamation Plant (owned by AAW) and all necessary expansions and modifications required to 

treat the wastewater from the Project and the Adjacent Lands. 

“Regional Water Facilities” means (1) all water production, treatment, storage, and 

pumping facilities (whether or not located within the Project boundaries) necessary to provide 

Water Services to the Project and the Adjacent Lands, and (2) all water transmission facilities 

located outside of the Project boundaries. 

“Representative” has the meaning set forth in Section 8.1. 

“Subsequent Regional Wastewater Collection Facilities” means the portion of the 

Regional Wastewater Collection Facilities to be constructed by AAW after completion of the 

Phase I, Phase 11, and Phase IV Regional Wastewater Collection Facilities. 

“Subseauent Regional Water Facilities” means the portion of the Regional Water 

Facilities to be constructed by AAW after the completion of the Phase I, Phase 11, and Phase IV 

Regional Water Facilities. 

“substantiallv commenced” has the meaning set forth in Section 5.4b). 

“Wastewater Services” means collection, treatment and disposal of wastewater fiom 

individual residential homes, commercial properties, schools, parks, churches or other 

improvements. 
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“Water Services” means production, storage, treatment and distribution of water which is fit 

for human consumption to individual residential homes, commercial properties, resorts, schools, 

parks, churches or other improvements. Water Services includes fire flows as required by the local 

jurisdiction or emergency service provider. 

“Water and Sewer Facilities Hook-Up Fees” has the meaning set forth in Section 4.9. 

“Webb Agreement” means the Pleasant Valley Country Club WaterNastewater Agreement 

dated as of August 5,  2002, between Webb Home and AAW, including all exhibits and any other 

attachments, as amended from time to time. 

“Webb Home” or “Webb” means Del Webb Home Construction, Inc., an Arizona 

corporation. 
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EXHIBIT C 

ESTIMATE OF DEVELOPER’S ADVANCES 
PURSUANT TO SECTION 4S1 

On-Site Subdivision Facilities (Section 4.1 (a) Costs)) 

On-Site Water Facilities ....................................................................... $3,440,000 

On-Site Wastewater Facilities ............................................................... $3,010,000 

On-Site Well Transmission Lines ......................................................... $126,000 

Land: 

2 each Well Sites (0.25 acres @ $26,500 per acre) ............................ $13,250 

1 each Booster Station Site (3.0 acres @ $26,500 per acres) ............... $79,500 

Meter Installation Fees (Section 4.4 Costs)) 

Meter Advances ($65.00 per ERU) ....................................................... $139,750 

Costs associated with Section 4.2(b)( 1) and 4.3(a) are estimated to be included in Section 4.1(a) costs as set forth 1 

above. 
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EXHIBIT D 

REFTJNDS OF DEVELOPER’S ADVANCES 

1. AAW will pay to Developer refunds of Developer’s Advances (‘Refbnds”) as 

follows: 

A. Water Refunds: 

1. Water Refunds in the amount of $800.00 per ERU first taking 

permanent (not construction) Potable Water Services during a six- 

month period ending June 30 or December 31 will be made not 

later than 30 days after the close of the six-month period. 

However, when an ERU first taking service is within an area 

subject to line extension agreement between AAW and a Builder as 

described in Section 5.15, the water Refund due shall be $400.00. 

B. Wastewater Refunds: 

1. Refunds in the amount of $200.00 per ERU first taking permanent 

Wastewater Services during a six-month period ending June 30 or 

December 31 will be made not later than 30 days after the close of 

the six-month period. 

Refunds in the amount of 10% of the revenue (excluding taxes and .. 
11. 

other governmental imposts) derived from provision of Wastewater 

Services to ERUs in each platted subdivision constructed by 

Developer or any Affiliate of Developer (but not ERUs constructed 

by any other Builder) within the Project during each 12-month 
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period ending June 30 will be made no later than the following 

August 31. Refunds will be made for service provided through the 

June 30 following the tenth (10th) anniversary of Operational 

Acceptance of the first unit or phase of the On-Site Subdivision 

Facilities for that platted subdivision. 

2. The total amount of all Refunds to be made to Developer will not exceed the total 

amount of Developer’s Advances. 
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EXHIBIT F 

INSURANCE 

Developer will carry or cause to be carried the following insurance: 

A. Commehensive General Liability Insurance coverage including premises, 

operations, products, completed operations, and contractual liability coverages in 

an amount no less than $1,000,000 per occurrence, $1,000,000 personal injury and 

advertising injury, $2,000,000 Products and Completed Operations Aggregate and 

$2,000,000 General Aggregate. Coverage will include: 

1. 

2. 

3. 

Liability arising out of work or acts of subcontractors. 

Deductible of no more than $100,000 per occurrence. 

Deletion of any limitation or exclusion on coverage for bodily injury or 

property damage arising out of subsidence or soil or earth movement (“x, 

c, u”). 

4. A provision that the insurance company has a duty to defend all insureds 

under the policy and that defense costs are paid in addition to and do not 

deplete the policy limits. 

Coverage under the Contractual Liability section broad enough to cover 

the terms and conditions of Section 5.8 (“Indemnification”) of this 

Agreement. 

5 .  

B. Automobile Liability Insurance for all motor vehicles operated by or for 

Developer, including owned, hired, leased and non-owned autos, with minimum 

Combined Single Limit for Bodily Injury (including death) and Property Damage 

of $1,000,000 for each occurrence. 
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C. Workers Compensation Insurance to cover statutory limits of Workers 

Compensation Laws of the state in which any work is being performed and the 

state in which the employee is hired. Workers Compensation coverage will 

extend to any individual, including owners, directors, officers, and employees who 

will be performing any work at the Project or the Facilities regardless of any 

ability under state law to reject workers compensation coverage. If any class of 

employees engaged in work at the Project or the Facilities is not protected by the 

Workers Compensation statute, Developer will provide special insurance for the 

protection of such employees not otherwise protected, which is similar to the 

coverage required above. 

Emplovers Liability Insurance coverage in an amount not less than $1,000,000 

each accident; $1,000,000 disease policy limit; $1,000,000 disease each employee. 

Excess Liability or Umbrella Insurance coverage extending Developer’s coverage 

excess of any general liability, automobile liability, and employers liability 

coverage on a “follow form” basis to bring the total limits available per 

occurrence and per aggregate to an amount not less than $35,000,000. 

Excess Liabilitv or Umbrella Insurance coverage extending subcontractors’ 

coverage excess of any general liability, automobile liability, and employers 

liability coverage on a “follow form” basis in the amount of $1,000,000 per 

occurrence and per aggregate. 

Professional Liability Insurance. If any professional services will be performed, 

professional liability coverage in an amount at no less than $1,000,000, including: 

D. 

E. 

F. 

G. 

EXHIBIT 1; 
Page 2 



1. Deletion of any limitation or exclusion of coverage for bodily injury or 

property damage arising out of subsidence or soil or earth movement. 

Deletion of any exclusion or limitation of coverage based on the type or 

use of building or structure. 

2. 

H. Propertv Insurance. Developer will also maintain adequate property insurance on 

(and will maintain adequate security for) its equipment and building materials. 

II. The following general requirements apply to all insurance policies described in this 

Ex hibit: 

A. All liability insurance policies, except professional liability insurance, will be 

written on an occurrence basis. 

All liability insurance policies required under this Exhibit will: (i) name AAW, 

its related or affiliated entities, parents, subsidiaries, partnerships, joint ventures, 

trusts, limited liability companies, and assigns, of any tier, and their respective 

directors, officers, partners, agents, employees, volunteers, members, managers, 

trustees, and shareholders as “additional insured”; (ii) be issued by an insurer and 

will be in a form approved by AAW; and (iii) provide that such policies will not 

be canceled or non-renewed and that no material change will be made to the 

policy without at least thirty (30) days’ prior Written notice to AAW. 

All insurance policies (except professional liability and automobile liability 

policies) will include a Waiver of Subrogation in favor of AAW, its related or 

B. 

C. 

affiliated entities, parents, subsidiaries, partnerships, joint ventures, limited 

liability companies, and assigns, of any tier, and their respective directors, 
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officers, partners, agents, employees, volunteers, members, managers, and 

shareholders. 

The liability insurance polices will provide that such insurance will be primary on 

a non-contributory basis. 

All insurers providing the coverages specified in this Section will be rated A VII 

or better by A.M. Best’s. 

Developer will provide certificates evidencing the insurance coverages required 

by this Exhibit to AAW before the commencement of any work by or at the 

direction of Developer. Replacement certificates will be sent to AAW, as policies 

are renewed, replaced, or modified. 

The foregoing insurance coverage must be maintained in force at all times during 

the terms of this Agreement. Liability insurance (for Products, Work, and 

Completed Operations, if any) is to be maintained for not less than 10 years 

following the last system hook-up within the boundaries of the Project. 

The insurance requirements set forth in this Section in no way limit Developer’s 

liability arising out of work performed under this Agreement, any agreement, or 

related activities. 

Developer will remain primarily liable for the work performed by all third parties 

engaged by Developer. Notwithstanding anythmg to the contrary in this 

Agreement, waiver of any insurance requirements specified in this Exhibit, 

including the amount or extent of insurance coverage, may only be obtained upon 

written authorization of AAW. 

D. 

E. 

F. 

G. 

H. 

I. 
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EXHIBIT H 

ESCROW AGREEMENT 

ESCROW AGREEMENT (the “Aaeement”) dated as of January , 2004, among 
ARIZONA-AMERICAN WATER COMPANY, an Arizona corporation (“AAW’), RANCHO 
CABRELO DEVELOPMENT, L.L.C., an Arizona limited liability company (“Developer”), and 
J.P. Morgan Trust Company, National Association, as escrow agent (the “Escrow Agent”). 

RECITALS: 

A. For purposes of providing public utility water and wastewater services, AAW and 
Developer have entered into the Rancho Cabrillo Watermastewater Agreement dated as of January 
-, 2004 (the “WaterNastewater Agreement”). 

B. Developer is obligated to pay a pro rata share of the costs of the Phase I Regional 
Water Facilities, the Phase I Regional Wastewater Collection Facilities, and the Phase IIA Regional 
Water Facilities pursuant to Section 4.12(c)(i) of the WaterNastewater Agreement. 

C. For purposes of securing the Developer’s pro rata share of those costs, Section 
4.12(c)(ii)(A) of the Watermastewater Agreement requires Developer to deposit Two Million Five 
Hundred Thousand and OOAOOTHS Dollars ($2,500,000) into an escrow account. 

D. AAW and Developer desire the Escrow Agent to serve as the Escrow Agent for 
purposes of holding the amounts to be deposited by Developer. 

E. The Escrow Agent is willing to serve on the terms and conditions set forth in this 
Agreement. 

AGREEMENT: 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties agree as follows: 

1. Appointment of the Escrow Agent. AAW and Developer hereby appoint the 
Escrow Agent, and the Escrow Agent hereby accepts its appointment and designation, as the 
Escrow Agent pursuant to the terms and conditions of this Agreement. 

2. Delivery of Escrow Fund. 

a. Initial Delivery. Concurrently with the execution of this Agreement, 
Developer has delivered to the Escrow Agent cash in the amount of Two Million Five Hundred 
Thousand and OO/lOOTHS Dollars ($2,500,000) by certified or bank cashier’s check or by wire 
transfer of funds (the “Escrow Fund”). 
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b. Deposit. The cash delivered by Developer to the Escrow Agent pursuant 
to Section 2(a) will be deposited by the Escrow Agent into a segregated, interest-bearing account 
maintained at the Escrow Agent (the “Escrow Account”). 

3. Withdrawals From Escrow Account. Amounts will be paid by the Escrow Agent 
to AAW pursuant to a fully completed and duly executed Disbursement Request submitted by 
AAW, in substantially the same form as the Disbursement Request Form attached hereto as 
Exhibit A. No amount will be withdrawn from the Escrow Account except as authorized by such 
a Disbursement Request. If the Escrow Agent receives a request to disburse funds from the 
Escrow Account that is not accompanied by a Disbursement Request, the Escrow Agent will not 
act thereon or otherwise make withdrawals or payments in connection therewith and will noti@ 
AAW of the non-compliance. Upon receipt of a Disbursement Request, the Escrow Agent will 
draw the requested amount fi-om the Escrow Account and deliver the amount to AAW within 
five (5) days. 

4. Investment of Escrow Fund. The Escrow Fund will be invested by the Escrow 
Agent in the Government Money Market Fund - S Shares offered by the Escrow Agent or, with 
the consent of AAW, in direct obligations of the United States or any of its instrumentalities, 
provided however, that the maturities of any investment be no longer than what would permit the 
Escrow Agent to honor a Disbursement Request. The Escrow Agent will hold the Escrow Fund 
together with all interest accumulated and proceeds received in connection with the Escrow Fund 
and dispose of the same in accordance with the terms and conditions of this Agreement. For 
federal income tax purposes the owner of the Escrow Account is deemed to be Developer, and 
any reporting by Escrow Agent to the Internal Revenue Service with respect to the Escrow 
Account will be made in accordance with that designation. 

5. Term: Termination; Close-Out. 

a. Term. This Agreement is effective as of the date hereof and will continue 
until Escrow Agent has received written notice from AAW (i) that Developer has met its 
payment obligations under Section 4.12(c)(i)(E) of the Watermastewater Agreement, or (ii) that 
AAW has received from Escrow Agent the entire amount deposited pursuant to Section 2(a) 
(together with any other amounts deposited in the Escrow Fund fi-om time to time) and all 
interest or other earnings thereon. 

b. Termination. Upon receipt by Escrow Agent of the notice described in 
paragraph (a) above, all obligations pursuant to this Agreement among the Escrow Agent, AAW 
and Developer will thereupon cease and the Escrow Account will terminate (the “Termination 
Date”). 

c. Final Close-Out. If any amounts are still held in the Escrow Account on 
the Termination Date, the Escrow Agent will disburse all such amounts to Developer within 
seven (7) days after the Termination Date. 
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6. General Provisions. 

a. Binding Effect; Assiment .  This Agreement will be binding upon and 
inure to the benefit of the parties and their respective successors and assigns. The Escrow Agent 
may not assign its rights or delegate its duties under this Agreement without the prior Written 
consent of AAW and Developer. AAW and Developer may not assign their rights or delegate 
their duties without the prior Written consent of the other party. 

b. Communications. Any notice, demand, request or other communication 
required or authorized by this Agreement to be given in writing to a party must be either (a) 
personally delivered, (b) mailed by registered or certified mail (return receipt requested), postage 
prepaid, (c) sent by overnight express carrier, or (d) sent by telecopy or electronic mail, in each 
case at the following address: 

To the Developer addressed as follows: 

Rancho Cabrillo Development, L.L.C. 
2151 East Broadway Road, Suite 210 
Tempe, AZ 85282 
Attention: Steve Robson 

with a copy to: 

Tiffany & Bosco, P.A. 
Attn: Mark Dioguardi, Esq 
1850 North Central Avenue 
Phoenix, Arizona 85004 

or to such other address as Developer may advise AAW and Escrow Agent in writing, and to 
AAW at: 

Arizona-American Water Company 
Attn: Engineering Director 
19820 North 7th Street 
Phoenix, Arizona 85024 

with a copy to: 

Gallagher & Kennedy, P.A. 
Attn: Terence W. Thompson, Esq. 
2575 East Camelback Road 
Phoenix, Arizona 85016 

or to such other address as AAW may advise Developer and Escrow Agent in writing, and to 
Escrow Agent at: 
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J.P. Morgan Trust Company, National Association 
Institutional Trust Services 
201 North Central Avenue, 26th Floor 
Mail Code AZ1-1128 
Phoenix, Arizona 85004 

or to such other address as Escrow Agent may advise Developer and AAW in writing. All 
notices, demands, requests or other communications sent pursuant to this Section will be deemed 
received (i) if personally delivered, on the business day of delivery, (ii) if sent by telecopy or 
electronic mail before noon (12:OO p.m.) Phoenix time, on the day sent if a business day or, if 
such day is not a business day or if sent after noon (12:OO p.m.) Phoenix time, on the next 
business day, (iii) if sent by overnight express carrier, on the next business day immediately 
following the day sent, or (iv) if sent by registered or certified mail, on the earlier of the third 
business day after the day sent or when actually received. Any notice by telecopy or electronic 
mail will be followed by delivery on the next business day by overnight express carrier or by 
hand. 

c. Exculpation. In no event will the Escrow Agent be liable for any act or 
failure to act under the provisions of this Agreement, except where its acts are the result of its 
own gross negligence or willfbl misconduct. The Escrow Agent will have no duties except those 
which are expressly set forth in this Agreement, and it will not be bound by any notice of a claim, 
or demand with respect thereto, or any waiver, modification, amendment, termination or 
rescission of this Agreement, unless in writing received by it and signed by AAW and Developer. 
No right, duty or obligations of the Escrow Agent hereunder will be changed or modified without 
the Escrow Agent’s prior written consent. 

d. Reliance on Documents. The Escrow Agent will be protected in acting 
upon any written notice, request, waiver, consent, receipt or other paper or document furnished to 
it in connection herewith, not only as to its due execution and the validity and effectiveness of its 
provisions, but also as to the truth and acceptability of any information therein contained, which 
it reasonably believes to be genuine and what it purports to be. 

e. Resirnation. The Escrow Agent may resign at any time by giving a 
minimum of thirty (30) days’ prior written notice of resignation to both AAW and Developer, the 
resignation to be effective on the date specified in the notice. Any assets held by the Escrow 
Agent under the terms of this Agreement as of the effective date of the resignation will be 
delivered to a successor Escrow Agent designated in writing by both AAW and Developer. 

f. Other Documents. The Escrow Agent is not a party to, and is not bound 
by, any agreement which may be evidenced by, or arise out of, the foregoing instructions, other 
than as expressly set forth herein. In the event that any of the terms and provisions of any other 
agreement (excluding any amendment to this Agreement) between any of the parties hereto 
conflict or are inconsistent with any of the provisions of this Agreement, the terms and 
provisions of this Agreement will govern and control in all respects. 

EXHIBIT H 
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g. Escrow Agent Fees. Developer will pay all of the Escrow Agent’s 
reasonable fees and out-of-pocket expenses for acting as the Escrow Agent under this 
Agreement, including legal fees, wire charges, postage, long distance calls and express mail, 
which fees and expenses will be in accordance with its customary fee schedule (the “Escrow 
Fee”). Developer and AAW each authorize Escrow Agent to withdraw from the Escrow Account 
the Escrow Fee as and when the Escrow Fee becomes due and payable. 

h. MediatiodArbitration. Any dispute, controversy or claim (including 
without limitation tort claims, requests for provisional remedies or other interim relief, and issues 
as to arbitrability of any matter) arising out of or relating to this Agreement, or the breach 
thereof, that cannot be settled through negotiation will be settled (i) first, by the parties trying in 
good faith to settle the dispute by mediation under the Commercial Mediation Rules of the 
American Arbitration Association (“AA4”) (such mediation session to be held in Phoenix, 
Arizona and to commence within 60 days of the appointment of the mediator by the AAA), and 
(ii) if the dispute, controversy or claim cannot be settled by mediation, then by arbitration 
administered by the AAA under its Commercial Arbitration Rules (such arbitration to be held in 
Phoenix, Arizona before a single arbitrator and to commence within 60 days of the appointment 
of the arbitrator by the AAA), and judgment on the award rendered by the arbitrator may be 
entered in any court having jurisdiction. 

1. Attorneys’ Fees. In the event of any arbitration proceeding with respect to 
this Agreement, the prevailing party and the Escrow Agent, if the arbitration was instituted by the 
Escrow Agent to determine the relative rights of the other two parties, will be reimbursed by the 
nonprevailing party for all expenses incurred therewith, including reasonable attorneys’ fees. 

j. Choice of Law. This Agreement will be governed by and construed in 
accordance with the laws of the State of Arizona. 

k. Counterparts. This Agreement may be executed in one or more 
counterparts, each of which will be deemed an original and all of which together will constitute 
one and the same instrument. 

1. Headings. The headings in this Agreement are inserted for convenience 
only and are in no way intended to describe, interpret, define, or limit the scope, extent, or intent 
of this Agreement or any provision hereof. 

m. Power and Authority. All signatories to this Agreement represent and 
warrant that they have full and complete authority to enter into this Agreement and to sign this 
Agreement on behalf of themselves or the entity on whose behalf they are signing. 

n. Indemnification. The parties will indemnify and hold harmless the Escrow 
Agent against all losses, liabilities and expenses incurred in connection with any claim arising 
out of or in connection with its entering into this Agreement or carrying out its duties hereunder, 
including the costs of defending itself against such claims, absent gross negligence or bad faith 
on its part and provided that the Escrow Agent acted in accordance with the terms of this 
Agreement. 
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0. Amendment. This Agreement may be amended, modified, superseded, 
cancelled, renewed or extended and the terms or covenants hereof may be waived only by a 
written instrument executed by all the parties hereto or, in the case of a waiver, by the party 
waiving compliance. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day 
and year first above set forth. 

ARIZONA-AMERICAN WATER COMPANY, 
an Arizona corporation 

By: 
Name: 
Title: 

RANCHO CABRDLLO DEVELOPMENT, 
L.L.C., an Arizona limited liability company 

By: 
Name: 
Title: 

J.P. Morgan Trust Company, National 
Association 

By: 
Name: 
Title: 
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EXHIBIT A TO ESCROW AGREEMENT 

DISBURSEMENT REQUEST 

,200- 

To: , the Escrow Agent 
Copy: Rancho Cabrillo Development, L.L.C. 

1. Rancho Cabrillo Development, L.L.C., an Arizona limited liability company 
(“Developer”), is obligated to make a payment to Arizona-American Water Company, an 
Arizona corporation (“AAW”), pursuant to Section 4.12(c)(i)(E) of that certain 
Watermastewater Agreement dated as of January , 2004, among AAW, Developer and 
others. 

2. AAW requests a disbursement from the Escrow Account pursuant to Section 3(a) 
2004 among AAW, Developer and of that certain Escrow Agreement dated January 

Escrow Agent. 

3. The request is in the amount of $ 

4. The work which is the subject of the draw request has undergone Operational 
Acceptance (as defined in the applicable agreement). 

ARTZONA-AMERICAN WATER COMPANY, 
an Arizona corporation 
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EXHIBIT I 

FORM OF NOTICE AS TO ASSIGNMENT OF REFUNDS 

[Letterhead of Developer] 

[Date] 

Arizona-American Water Company 
Attn: Engineering Director 
19820 North 7th Street 
Phoenix, Arizona 85024 

Re: Assignment of Refimds under Rancho Cabrillo Waterwastewater Agreement (the 
“Agreement”) dated as of January 2004, among Rancho Cabrillo 
Development, L.L.C. (“Developer”), Arizona-American Water Company, and 
others 

Dear Engineering Director: 

Pursuant to Section 10.4 of the Agreement, Developer hereby notifies you that Developer 
intends to assign its right to receive refunds under Section 4.6 of the Agreement with respect to 
the lots described on the attached legal description and the attached map (which description and 
map have been prepared and sealed by a registered engineer or registered land surveyor). 

The name and address of the assignee are: 
. Such name and address are 

to be used for payment of the assigned r e h d s  and for all other matters pertaining to the 
assignee. 

RANCHO CABRILL0 DEVELOPMENT, 
L.L.C. 

By: 
Its: 
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EXHIBIT C 

Legal Description 
Certificate of Convenience and Necessity 

Arizona-American Water Company, Agua Fria Water District 
And AnthedAgua Fria Wastewater District 

Proposed Water and Sewer Service Transfer Area From Rancho Cabrillo Water and 
Wastewater Company 

Township 4 North, Range - 1 West of the Gila and Salt River Base and Meridian, Maricopa County, 
Arizona 

The North half (N %) of Section 10; 

The East half (E %) and the South half (S %) of the Northwest Quarter (NW %) Section 3. 
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On December 1 I .  2000. Rancho Cabrillo filed a fetter waiving any time clock limitations on 

the application. 
i 

On h e m k  1 1. 2000, a Procedural Order was issued setting the matter for hearing on i 

i 
On December 14, 2000, Rancho Cabrillo filed a letter axtieing that it noticed each of the 1 i 

March 14,2001. 

i 

i 

application after a hearing. ! 

On March 14. 2001, a fuil public hearing was convefied before a duly authorized i I 

Administrative Law Judge of the Commission at its offices in Phoenix, Arizona. Both Rancho 1 I 

Cabrillo and Staff appeared with counsel. At the conclusion of the hearing. the matter was taken t i 

- 
CustQmexs within tfie proposed certificated area of its application and the hearing date of March 14. ; 
2001. 

i 

I 
On F e b w  16,2001, Staff tiled its Staff Report in this auttter recommending approvd of the 1 

I 

I 

i 

d e r  advisement pendmg submission of a Recornmew OpiSon and Order to the Commission. ; 
* lk * 1 * 

I I 

* * * * i 

Hasing considered the m f i ~ ~ :  record herein and being hlty advised in the premixes. the 

Commission finds. concfudes, and orders that. 

i 
I on ottotrer ~.?OOO. ~anctm cat>rillo filed an appticatiun for a Certificate authorizing I I 

t to construct, opeme. and maintam facilities to provide sewer service to the public in a subdivision I I 
)f approxiinately 2,300 homes located in Maricop County, Arimm approximately 10 miles west ot I 1 

nterstate I?, R= Happy Valley €lo&. A le@ dcsd@ion ef the pmpty is provided in Exhibit A. 1 
2. Rancho Cabrillo IS an Arizona corporation whose president is Mr. Steve Robson. - 

- 3. - Evir. Robson has interests-in niany o h r  public - 
Jtiltty Company, Lago Dei Oro Water Company, SaddkIXm~kr: Utility Company, Quai1 Creek 

hter Company, Picacho Water Company and Picacko Sewer 
- 

Y. 
4 On January 2,2001, Rancho Cabrillo tiled a copy of the sewer franchise issued b> the 

dauicopa County Board of Supervisors. 

5 There is presently no sewer service ur customers in t?e proposed Rancho Cahrillo 

. 
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i Dqmment of Environmental Quality (“ADEQ’). 

6. ’There are no other sewer companies in the area of the deveiopment capable of ; i 
Providing service to customers in the proposed certificated area. No other sewer utility is better . 

situated to serve this area than Rancho Cabtiilo. 

The area described in Exhibit A will be provided with water service bj  R m h ~  , 

Cabdl0 Water ( h n p a n y  (“RCWC”), an Arizona corporation, that is also controlled b j  the ‘ 

ndividuals who control Rancho Cabrilio. 

1 
! 

7. 
I 

i 
8. -Rancho Cabrilfo will construct and operate a waste.water collection system and a m e  ! 

1 n i b n  gallons per day (“MGD”) wastewater treatment plant, which should be adequate capacit: for 

i development of this size 

The plant will be built in two 0.5 MGD phases and will provide advanced wasrehater 

I 
! 

i 9. 
- f reatment with de-nitrification. 

I 

I I .  On February 16,2001, Staff filed a Staff Report in which it recommended approval d 1 ! 
ancho Cabrillo’s application for a Certificase to provide sewer service. 

It. Rancho Cabrillo’s proposed rates md charges, as well as Staffs proposed rates and : 
wges are as foll0u.s: 

aces and Charaes 
at Rate 

Rancho Cabrills - staff 
- . .  . .  

filiaenntial (per month) - $47.50 $47.50 $47.50 . $47.50 . - ;rmmerciai @er month) - -  .- 

$30.00 ’ ’ $30.00 
* * $30.00 $30.00 
* I - 

+* ** Le-Establishment (Within 12 months) 

ate Payment Penairy 1.5% 1.5% 
xount) 

TSF Check $15.00 s 15.00 

li sconnect Reconnect (dei inquent 61,000.00 %1,000.00 
! 
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* fer Commission Rules (Ri4-2-603) ** Months off system times the minimum (R14-243.D). 

13. . Staff a h  recommended that: 

{a) Rancho Cabrillo notify the Commissim within 15 &ys of providing service to 

ts first permanent customer; 

(bj Rancho Cabrillo file for a rate =view cw later &an 100 days following the fifrh 

rnniversary of the date tha~ it begins providing service to its first customer: 

(C) Rancho CabriIlo maintain its boob armd records in accordance with the 

NARUC Uniform System of Accounts; 

(4 

(e) 

Rancho Cabrilb use the depra~htim mtes as set finh in Exhibit B. 
a pravibton be incfuded in lbncho CaMo's  tarif€ to allow for the f l o ~ * -  

W u g h  of appmpriate Srate aMi i d  w in A.A.C. Bale R14-2-408.D; 

(0 the Commission condition approval of  ation ion on Rancho Cabrill0 

filvtg a copy of its Approval to Construct wt& tfic C~mmissi~n within 365 days frum the effecthe 

Qat& of the Comraision's Decision. I 
I 

(9) this bis ion granting a ~aifrcsre to ~ruafko ~:attri~to become null and void 

Without funher order from the Commission sbuid Rmho C&ri& fkit to meet the above conditions 

within the time frames specified, 

I 

I 

- 1 

14. Using Rancho Cabrilb's projections, adjusted for s proposed depreciation wtes. I 
I 

as set forth in Exhibit €3, by its fifth year of operation, Rancho Cgtrtritlo will have Operating Revenues 

of $720$)68, Operating Expense of $462,966, and Operating b a m e  of $257,102 for a 5.9 percent 1 
rate of retum on a rate Base o f i ~ , 3 5 5 , 1 ~ .  

- 

- 
15.- At the March 14, 2001 hearing, Rancho Cabd10 +xg~%ed to abide by dl of Staft's i - 

t 

I 
I 

i 

recommendations. 

16. Mr. Robson has the necessevy p& expetienci in cperating public utiiities to 1 

! 

After reviewing the evidence herein, we believe that Staffs. recommenditrions sj th  ; 
i 

respect so Appfcant's request for a Certificate arsld With respect: b its initid raies a& charges and I 

I 
successfbity operate Rancho Cabrillo Water Company. 

(7. 

i 
4 
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i CONCLCSf0RS OF LAW* 

1- App€icmr IS a public sewice on - the aieaning of Article XV of thc 

-. 7 
The Comaston has jrrnsd~ction over Ra&b Cabfiiio a;rd the subject matter of thc 

tpidtlCaOR. 

3. Not& of the application and hearing thereon was provided in accordance with th 

am. 

4. The public convenience and necessity WE, and the pubfic would benefit by, thl 

p t i n g  of a Certificate of Conwnience and Necessity to Ra&o Cabriifo Sewer Company for Ehc 

tea more fully described in Exhibit A. 

Rancho Cabrilfo is a fit and proper entirj to provide sewer services in the proposec 

Staffs recommendations set forth in Findings of Fact No. 12 and 13, inciuding Irs 

5. 

rea, which is MOR kl iy  described in Exhibit A. 

6. - 

mpsed depreciation rates set forth in Exhibit B,-m wamble. 

7. ??le rates and charga adopted h e i n  are le. - - 
IT IS THEREFORE ORDERED that thet appiicabion a€ R m c b  Cabfill0 Sewer Company for 

Certificate of Convenience and Xecessity authorizing it to 

, order to provide sewer service to the public in thre itmas m m  M y  des&bed in Exhibit A, be and - 
hentty gmtd. - 

~f rs FURTHER ORDEED that ~ a h o  CI~~K~UO s company cemplly all of - 

f l s  nrcommmdations in Findings of Fact No. I2 and 11 - - - 
IT fS FURTHER OWERED that Rancho Cabrilto Sewcr Company shall use the - depreciation 

LGS sict forth in Earhibtt El. 
IT IS FURTffER ORDERED thru Rancho CaMIio Sewer Company s U l  file the following 
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' (  k3 
' -The following property located in Section 3 ,  Township 4 Horth, Range I N e s t ,  

LjGf la  and S a l t  River Bana and Meridian, Maricapa County, Arizona: 
'1. f 

:;The Southeast quarter; 
._ 

- i j  
ci 

Ths Sauth ha? f of the Morthwest quarter; 
The South half of  the h r t h e a s t  quatcar; and 

i/ * ?  
-2 
I 9 

L *  

- 
-* 

- 
The following pr~petty located i n  SEtctian 10, TownshZp 4 Rorth, Range Z Uest 
af.the Gila and S a l t  River Base and Hetitian, HarfcWa Count,y, Arizona: 

- 

. 
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EXHIBIT F 

Legal Description 
Certificate of Convenience and Necessity 

Arizona-American Water Company, Agua Fria Water District 
And AnthedAgua Fria Wastewater District 

Proposed Water And Wastewater Service Extension Area 

Township 4 North, Range 1 West of the Gila and Salt River Base and Meridian. Maricopa County, 
Arizona 

The Southwest Quarter (SW %) and the North half (N %) of the Northwest Quarter (NW %) Section 
3. 
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ZOMMISSIONERS 

VlARC SPITZER, Chairman 
IM IRVIN 
NILLIAh4 A. MUNDELL 

vlIKE GLEASON 
EFF HATCH-MILLER 

N THE MATTER OF THE APPLICATION OF 

4GUA FRIA WATER DISTRICT, FOR AN 
EXTENSION OF THE. SERVICE AREA UNDER 
[TS EXISTING CERTIFICATE OF 
ZONVENIENCE AND NECESSITY TO PROVIDE 
WATER UTILITY SERVICE. 

4RIZONA-AMERICAN WATER COMPANY, 

(N THE MATTER OF THE APPLICATION OF 

WATER DISTRICT FOR A TRANSFER OF A 
PARCEL TO THE AGUA FRIA DISTRICT. 

4RIZONA-AMERICAN, SUN CITY WEST 

[N THE MATTER OF THE APPLICATION OF 

DISTRICT (DISTCO) FOR AN EXTENSION OF 
THE SERVICE AREA UNDER ITS EXISTING 
CERTIFICATE OF CONVENIENCE AND 
WCESSITY TO PROVTDE WASTEWATER 
UTILITY SERVICE. 

4RIZONA-AMERICAN, ANTHEM/AGUA FRIA 

DOCKET NO. WS-0 1303A-02-0633 

DECISIOP’ VO. 65757 

OPINION AND ORDER 

2ATE OF HEARING: January 16,2003 

?LACE OF HEARING: Phoenix, Arizona 

4DMINISTRATIVE LAW JUDGE: Marc E. Stern 

N ATTENDANCE: Commissioner Mike Gleason 

APPEARANCES: Fennemore Craig, by Mr. Norman James, on 
behalf of Arizona-American Water Company; 
and 

Mr. Timothy Sabo, Legal Division, on behalf of 
the Utiiities Division of the Arizona Corporation 
Commission. 

BY THE COMMISSION: 

On August 20, 2002, Arizona-American Water Company (“AZAM” or “Applicant”) on 

behalf of its Agua Fria Water District (“AFWD”), Sun City West Water District (“SCWWD”) and 

AnthedAgua Fria District (“DISTCO) filed with the Arizona Corporation Commission 

S:Wearing\Marc\Opinion Ordersbzamerican020633 .doc 1 
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(“Commission”) an application to extend AFWD’s and DISTCO’s service areas under their 

Certificate of convenience and Necessity (“Certificate”) for water and wastewater utility service, 

respectively. AZAM also requested approval to transfer a parcel from SCWWD’s service area to that 

of AFWD. 

Pursuant to A.A.C. R14-2-103(B)(l l), on September 24, 2002, by Procedural Order, the 

application herein was deemed administratively complete, and set for hearing on December 10, 2002. 

The Procedural Order also established filing, intervention and notice requirements for the proceeding. 

On November 12, 2002, the Commission’s Utilities Division (“Staff’) filed its report. 

On November 22, 2002, AZAM and Staff filed what was captioned as “Stipulation Regarding 

New Hearing Date and Other Procedural Matters” (“Stipulation”). Therein, AZAM and Staff 

stipulated that they had failed to timely meet certain of the “pre-hearing procedural requirements” 

including public notice and agreed to a postponement of the hearing to allow for the issuance of a 

new Procedural Order for the establishment of new filing dates, intervention requirements and notice 

to the public. In the Stipulation, AZAM and Staff agreed as follows: that a hearing be set on or after 

January 8,2003; that the deadline for filing for intervention be on or before December 27,2002; that 

AZAM file its comments, if any, to the Staff Report on or before December 18, 2002; and that 

AZAM publish notice of the application and hearing thereon on or before December 6,2002. 

On November 25, 2002, by Procedural Order, pursuant to the Stipulation between AZAM and 

Staff the hearing was continued from December 10, 2002, to January 16, 2003. Other procedural 

dates were established as follows: AZAM was required to publish notice of the application and 

hearing thereon by December 6, 2002; AZAM was to file comments on the Staff Report by 

December 18,2002; and requests for intervention were to be filed by December 27, 2002. 

On December 6, 2002, M N v I  and Staff filed what was captioned “Stipulation Regarding 

Publication of Notice (“Notice Stipulation”) wherein it was agreed that AZAM would provide notice 

on or before December 13, 2002 pursuant to the terms of the Third Procedural Order and AZAM 

agreed to waive its right to object to motions to intervene on the basis that the motion was not timely 

filed. 

On December 18,2002, AZAM filed its comments on the Staff Report. 

65751 2 DECISION NO. 
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On January 6, 2003, AZAM filed certification that it had published notice pursuant to the 

Commission’s third Procedural Order. 

On January 16, 2003, a full public hearing was convened before a duly authorized 

Administrative Law Judge of the Commission at its offices in Phoenix, Arizona. AZAM and Staff 

zppeared with counsel. Public comment was taken in support of the application from a number of 

developers and from a program manager of the Maricopa County Environmental Services 

Department (“MCESD”). At the conclusion of the hearing, the matter was taken under advisement 

pending submission of a Recommended Opinion and Order to the Commission. 

* * * * * * f * * * 

Having considered the entire record herein and being fully advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. Pursuant to authority granted by the Commission in Decision No. 63584 (April 24, 

2001), AZAM is an Arizona corporation which is engaged in the business of providing water and 

wastewater service to thousands of customers in various parts of Maricopa, Mohave and Santa Cruz 

Counties, Arizona’. 

2. On August 20, 2002, AZAM, on behalf of its AFWD and DISTCO systems, filed an 

application to extend AFWD’s and DISTCO’s service areas under their Certificate to provide water 

and wastewater service to the areas which are marked Exhibit A and B, respectively, attached hereto 

and incorporated herein by reference. In a porticn of its application, AZAM also requested approval 

to transfer a parcel from SCWWD’s service area to that of AFWD, marked Exhibit C attached hereto 

and incorporated herein by reference. 

3. 

4. 

Nntice of the application was provided in accordance with the law. 

On November 12, 2002, Staff filed its Staff Report recommending conditional 

approval for portions of the areas requested to be certificated by AZAM herein following a hearing. 

Staff also recommended approval of the parcel transfer. 

AZAM is a wholly owned silbsidiary of American Water Works, Inc. which provides utility service to I 

approximately 2.5 million customers in 22 states. 
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5 .  During the public comment session at the outset of the proceeding, Mr. Steven Borst, a 

MCESD program manager, appeared and commented that his department calculates that a total build- 

out, approximately 40,000 county residents, will live in the area sought to be certificated by AZAM. 

MCESD is encouraged by the fact that AZAM and the developers of large tracts of land within the 

area sought to be certificated herein are planning a “regional solution” wh‘ch “is unique, and it is an 

example where I would hope that other areas of the county would follow suit.” The MCESD 

supports A Z A M ’ s  application in its entirety. 

6. Representatives of three large home builders that control approximately one-sixth of 

the a- a sought to be certifi r ,ted herein also appeared and voiced their support of the application. 

7. With the instant application, AZAM is seeking Commission approval for an extension 

of its Certificate to add approximately 9 sections of land to AFWD’s water service area and 

approximately 7 sections of land to DISTCO’s sewer service area. The overlapping areas are located 

north of Sun City West, east of the City of Surprise and west of the City of Peoria and are described 

in Exhibits A and B, respectively. The application areas encompass property controlled by private 

parties, the Bureau of Land Management (“BLM”), State Trust land and Maricopa County 

(“County”). The largest single property owner in the areas sought to be certificated is the State of 

Arizona. 

8. Based on the evidence, the requested extension areas as set forth in Exhibits A and B, 

respectively, are experiencing substantial developer interest due to the following: the development of 

the Lake Pleasant Recreation area; general population growth in the northwestern part of the County; 

and the accelerated construction of the State Route 303 Freeway between Grand Avenue and Lake 

Pleasant Road. 

9. Developers in the area include Woodside Homes (“Woodside”), Del Webb Home 

Construction, Inc. (“Del Webb”), Grosvenor Holdings, L.L.C. (“Grosvenor”) and William Lyon 

Homes (“Lyon”), all of which have assembled significant parcels of property and are proceeding to 

seek plat approval. 

10. At the hearing, evidence was presented which established that Del Webb has already 

entered into a main extension agreement with AZAM for its 720-acre Pleasant Valley Country Club 
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:“PVCC”) project. AZAM also announced that as of January 15, 2003, Woodside had also entered 

nto an agreement with the utility in order to proceed with the development of its parcel. 

11. Pursuant to the Commission’s Rules, as main extension agreements are concluded 

with developers, they will be filed with the Commission for its approval. 

12. Although Applicant had sought approval of a new non-potable water tariff in order to 

xovide service to Del Webb’s PVCC golf course, during the hearing, AZAM withdrew this portion 

i f  its application agreeing with Staff to provide non-potable water to that project under its existing 

ion-potable water tariff, which complies with existing County ordinances which prohibit the use of 

ground water on new golf courses in the County. 

13. With respect to extension of Applicant’s Certificate to provide wastewater service to 

.he areas encompassed in Exhibit B, Applicant provided evidence that it will use the existing Sun 

Zity West Wastewater Treatment Facility (“SCWWTF”) to provide wastewater treatment. Current 

:apacity of the SCWWTF is 3.14 million gallons per day (“MGD”) and the existing plant will be 

:xpanded to 5.0 MGD in the near future and eventually will be expanded to handle 8 to 9 MGD at 

.otal build-out. 

14. Besides the private developers that have or will seek service from AZAM, Applicant 

has also received a request for service from the Arizona State Land Department to include 

approximately four sections of State Trust land in the areas sought to be certificated herein due to the 

Department’s projections for future growth in these areas. 

15. Additionally, a 685-acre parcel located west of and adjacent to the areas sought to be 

certificated herein is in the process of development. Original plans called for it to be served by the 

Rancho Cabrillo Water and Sewer Companies (“Rancho Cabrillo”), which have no facilities. Rancho 

Cabrillo is presently conducting discussions with AZAM with respect to a pmsih!e transfer nf its 

Certificates to AZAM in the near future so that AZAM can provide service to this parcel also. 

16. On August 5, 2002, Del Webb entered into a main extension agreement with AZAM 

to finance the on-site utility facilities to serve its property. Under the terms of the Agreement, Del 

Webb will construct the first phase of the regional water facilities and regional wastewater collection 

facilities and convey them to AZAM. 

5 DECISION NO. 65757 
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17. Under Del Webb’s agreement. estimates of its pro rata share of the regiona1 water and 

wastewater collection facilities are $683,882 and $9 12,040, respectively. Cost estimates for both 

facilities exceed $7 million and AZAM plans to allocate pro rata shares to eight other developers. 

18. Under the terms of Del Webb‘s agreement with AZAM, costs not reimbursed by 

AZAM and costs associated with Del Webb‘s Ak-Chin Water Lease (”Lease“). will be considered 

contributions in aid of construction. This Lease is part of an earlier agreement related to Del Webb‘s 

Anthem project and although total Lease charges are expected to bo $12270.600. Staff \\as unable to 

determine what portion of the water lease will be assigned to the PVCC project and will need to have 

the amount clarified within 365 days of the effective date of this Decision’. 

19. Additionally, under the terms of the Del Webb agreement. AZ 4 M  will be paid $1.150 

per Equivalent Residential Unit (“ERU”) for potable water service and $450 per ERU for wastewater 

treatment service by Del Webb as a Project Facilities Fee, a contractual fee. which is not classified as 

a tariff hook-up fee. AZAM will apply these funds towards the construction of regional backbone 

plant. 

20. According to documentation from AZAM, water for the extension area will be 

supplied from wells and from connections with the City of Peoria. Between five and thirteen wells 

with a capacity of 1,000 gallons per minute (“GPM”) will be developed in the extension area 

depending upon the amount of water the City of Peoria will provide to make up the difference 

between average and peak day demand. 

21. AZAM projects that the ultimate water storage requirement will be 6.61 millioii 

gallons of water for the extension area. 

22. To further support its application herein, AZAM offered evidence in the form of 

master plans for its regional water and wastewater systems which have been prepared by COE & Van 

Loo Engineers. 

Since AZAM does not have a designation from the Arizona Department of Water Resources (“ADWR) of 
having an assured water supply for the extension area, Del Webb is required to secure a Certificate of Assured Water 
Supply (“CAWS”). In order to develop the PVCC project and to insure a water supply, Del Webb, on June 27, 2001, 
signed an option and lease agreement with the AK-Chin Indian Community to provide Del Webb with an option to 
purchase 6,000 to 10,000 acre-feet of surface water per annum for 100 years, paying $300,000 for the option to lease the 
right to deliver the required water. 

l 
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23. AZAM’s director of engineering, Mr. Blaine Akine, indicated that AZAh4 has also 

received a signed guarantee of payment agreement for the facilities that will be needed to provide 

service to the Grosvenor parcel for its first phase of backbone plan, which was executed the day 

before the hearing. AZAM expects to conclude a development agreement with Lyon shortly. 

24. Lastly, with respect to the extension areas, AZAM has been in contact with the Cities 

of Surprise and Peoria and has received their support for its application herein and would not 

encroach into their planning areas if they requested A Z A M  not to do so. 

25. With respect to the trmsfer parcel, formerly known as the Cool Well Water Company 

(“Cool Well”)3, it is a small stand alone water system which is currently serving 20 customers. The 

area is served by 300 GPM well, a small storage tank, small pump, boosting station and distribution 

system. The 20 existing customers rely upon septic systems for their wastewater treatment. 

26. Because of Cool Well’s location, AZAM is requesting the Commission approve the 

transfer of the Cool Well service area from where it is presently located in the SCWWD to its AFWD 

in order to interconnect its system and improve the system’s redundancy and system reliability. 

The majority of the area sought to be transferred is vacant desert. 

Since the customers in the SCWWD service area have lower rates ttlan Applicant’s 

customers in the AFWD, AZAM is proposing that the 20 existing Cool Well customers continue to 

be charged under the lower rates and charges of the SCWWD when transferred rather than the higher 

rates of AFWD until such time as new customers purchase a i d  move into the existing residences or 

new homes are built in the Cool Well area which would then fail under the current tariffs of the 

AFWD. 

27. 

28. 

29. AZAM maintains that the “grandfathering” of the SCWWD rates in the Cool Well 

area is in the best interests of its customers. 

30. With respect to the areas sought to be certificated herein, AZAM anticipates charging 

prospective customers in the areas in Exhibits A and B, its existing rates and charges. 

31. There are no other municipal or public service corporations providing water or 

Cool Well was transferred to AZAM’s predecessor, Citizens Utilities Company, by Commission Decision No. 3 

56551 (July 3, 1989). 
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wastewater treatment service in the proposed service areas described in Exhibits A and B. 

32. The proposed extension areas are outside of the city limits of any municipality in the 

area. 

33. AZAM has indicated that it will file, within 365 days of the effective date of this 

Decision, the relevant franchise to be issued by the appropriate governmental agency for the areas 

certificated to it as a result of this proceeding. 

34. With respect to the areas sought to be certificated herein as described in Exhibits A 

and B for water and wastewater utility service, respectively, Staff is recommending that the 

Commission approve an extension of A Z A M ’ s  Certificate only for those areas for which it has 

reached signed agreements to provide service to a particular developer’s parcel which, as nf the date 

of the hearing, included only the Del Webb PVCC property, and the Woodside property. However, 

although there are no development/main extension agreements on the State Trust land, Staff is also 

recommending approval of the extension sought herein for the State Trust land. 

35. According to Mr. Jim Fisher, a Staff consultant, while Staff supports a regional 

approach, Staff is following past Commission policy, which requires evidence of a request for service 

along with documentation such as a main extension agreement before it will recommend approval of 

a request for a Certificate extension. inis is because of problems that have been encountered by the 

Commission over the years where areas were certificated to utility companies that never materialized 

or when development took place, the areas were left with an under funded developer owned utilit] 

with inadequate service. 

36. While Staff did not oppose AZAM’s proposal that the existing Cool Well system 

customers continue to be charged their existing rates and charges in the SCWWD area following the 

parcel’s transfer to the AFWD service area, Staff is recommending that upon Commission approval 

in a general rate case of any new rates and charges for the AFWD service area, that these customers 

then be charged the prevailing rates and charges of that area and not be charged the rates of the 

SCWWD service area. 

37. After reviewing the water production and storage capacity of AZAM and it: 

wastewater treatment facilities together with Applicant’s developmental capabilities, Staff believe: 

$2 DECISION NO. 65757 
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hat AZAM has adequate facilities along with the technical and financial capacity to provide service 

n the requested extension areas as development takes place. 

38. According to the Staff Report, AZAM is in full compliance with the rules of the 

bizona Department of Environmental Quality (“ADEQ”) and is providing water which meets the 

equirements of the Safe Drinking Water Act. 

39. Staff also reports that AZAM is in compliance with the rules of ADWR for its AFWD 

ervice area which is located within the Phoenix Active Management Area. 

40. With respect to the operation of AZAM’s DISTCO wastewater treatment facilities, 

;taff found that it  is in total compliance with the rules of operation, reporting and discharge limits of 

U>EQ or its designee. 

41. AZAM is also in compliance in its operation of its water and wastewater systems with 

he Commission. 

42. 

43. 

AZAM is current on the payment of its sales and property taxes. 

Staff is recommending only partial approval of the extension application herein as set 

orth in Findings of Fact No. 34, subject to the following: 

that the extension be approved for the areas encompassed within Exhibits A and B for 
only the Del Webb property, the Woodside property, and the State Trust land; 

that the Commission order AZAM to file, within 365 days of the effective date of this 
Decision, with the Director of the Utilities Division, a copy of the requisite franchise 
for the ex tension areas approved hereinafter; 

that the Commission order AZAM to charge its existing rates and charges for water 
and wastewater treatment service in the extension areas as authorized hereinafter; 

that the Commission order AZAM to file, within 365 days of the effective date of this 
Decision, with the Director of the Commission’s Utilities Division, a copy of the 
developers initial Certificate of Approval to Construct issued by ADEQ or its designee 
for water and wastewater facilities within the extension areas as authorized 
hereinafter; 

that the Commission order AZAM to file, within 365 days of the effective date of this 
Decision, with the Director of the Commission’s Utilities Division, a copy of the 
initial Certificate of an Assured Water Supply issued by ADWR to a developer for an 
area described within the extension areas as authorized hereinafter; and 

that the Commission order AZAM to file, within 365 days of the effective date of this 
Decision, with the Director of the Commission’s Utilities Division, the allocable AK- 
CHINDel Webb Water Lease Agreement costs to be classified as a contribution with 
respect to the extension of water service approved hereinafter. 
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44. With respect to Staffs recommendations for the Cool Well service area transfer, Staff 

recommends approval of this portion of the application and that the existing customers in the former 

Cool Well service area be charged the existing rates of SCWWD until such time as the Commission 

approves a change in the rates and charges of AFWD in a general rate case at which time all existing 

and future customers in the former Cool Well service area should be charged the authorized rates for 

AZAM’s AFWD. 

45. Under the circumstances herein, based on the evidence concerning the extension areas, 

we believe that the application of AZAM should be approved in its entirety with respect to the 

extension of Applicant’s Certificate to provide water and wastewater service to the areas further 

described in Exhibits A and B as requested. The regional development of water and wastewater 

service proposed by Applicant and supported by the MCESD during this proceeding establishes that 

AZAM’s approach is reasonable and should be adopted. Due to AZAM’s regional approach, we 

shall not limit the extension of Applicant’s Certificate as recommended by Staff. However, with 

respect to the remaining recommendations made by Staff concerning the extension areas, we believe 

that they are reasonable and should be adopted and that AZAM should comply with them as ordered 

hereinafter. 

46. Lastly. we believe that Staffs recommendations with respect to the Cool Well system 

service area are reasonable and should be adopted as set forth in Findings of Fact No. 44. 

CONCLUSION§ OF LAW 

1. AZAM is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. $9 40-28 1 and 40-282. 

2. The Commission has jurisdiction over AZAM and the subject matter of the 

application. 

3 .  Notice of application was provided in accordance with the law. 

4. There is a public need and necessity for water and wastewater utility service in the 

proposed service area described in Exhibits A and B. 

5. AZAM is a fit and proper entity to receive an extension of its Certificate for the areas 

10 DECISION NO. 65757 
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described in Exhibits A and B. 

6. There is a public need and necessity for the Cool Well system to be transferred from 

SCWWD to AFWD as described in Exhibit C. 

7. The application by AZAM to extend its Certificate for all of the areas described in 

Exhibits A and B should be granted as requested by Applicant subject to AZAM complying with the 

remaining conditions set forth in Findings of Fact No. 43 hereinabove. 

8. AZAM should continue to charge its existing rates and charges in the extension areas 

described in Exhibits A and B until further Order by the Commission. 

9. AZAM should continue to charge Cool Well system existing and future customers the 

existing rates and charges of SCWWD until such time as the Commission approves a change in the 

rates of AFWD in a general rate case after which these customers should be charged the authorized 

rates of AFWD. 

ORDER 

IT IS THEREFORE ORDERED that the application of Arizona-American Water Company 

on behalf of its Agua Fria Water District and AnthemlAgua Fria District for an amendment to its 

Certificate of Convenience and Necessity as requested for the operation of a water and wastewater 

utility for all of the areas more fully described in Exhibits A and B. respectively. attached hereto are 

hereby, approved provided that, within 365 days of the effective date of this Decision. Arizona- 

American Water Company complies with the remaining conditions as set forth in Findings of Fact 

No. 43 hereinabove. 

IT IS FURTHER ORDERED that in the event that Arizona-American Water Company does 

not timely comply with a condition as set forth hereinabove in Findings of Fact No. 43 as required by 

the preceding Ordering paragraph, then the extension of its Certificate of Convenience and Necessity 

shall be deemed to be null and void for the areas described in Exhibits A and B attached hereto 

without further Order of the Arizona Corporation Commission. 

IT IS FURTHER ORDERED that Arizona-American Water Company shall charge water and 

wastewater customers in the areas more fully described in Exhibits A and B attached hereto, the rates 

and charges previously authorized by the Commission until further Order of the Commission. 

DECISION NO. 65757 



1 

2 

7 “ 

4 

< - 
E 
c 

I 

1 

5 

1t 

11 

12 

13 

1 4  

1 5  

l e  

1; 

18 

IS 

2( 

21 

2; 

2, 

2 L  

25 

26 

25 

2E 

i. 

,- 2 

P W K E T  NO. WS-01303A-02.0633’ 
a L 

IT IS FURTHER ORDERED that the Cool Well service area described in Exhibit C shall be 

ransferred from the service area of Sun City West Water District to the Agua Fria Water District and 

:xisting and future customers shall be charged the existing rates and charges of  the Sun City West 

Nater District until the next general rate case of the Agua Fria Water District at which time those 

:ustomers shall be charged the authorized rates and charges of the Agua i . ia Water District. 

IT IS FURTHER ORDERED that groundwater shall not be used on golf courses in the 

:ertificated area. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION 

L 
< c 

COMMISSIONER COMMISSIONER 
-L 

:HAIRMAN 

IN WITNESS WHEREOF, 1, BRIAN C. McNEIL, 
Executive Secretary of the Arizona Corporation Commission, 
have hereunto, set my hand and caused the official seal of this 
Commission to be affixed at the Capitol, in the City of 
Phoenix, this 2Cm day oS/?&2~l’i/” ,2003. 

Executive Secretary 

DISSENT: Qiz$?d&J 

vlES:mlj 
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EXHIBIT A 

Legal Description 
Certificate of Convenience and Necessity 

Arizona-American Water Company, Agua Fria District 
Water Service Extension Area 

Township 4 North, Range 1 West of the Gila and Salt River Base and Meridian, Maricopa County, 
Arizona 

All of Section 1; 

All of Section 2; 

The South half (S %) of Section 10; 

All of Section 11; 

All of Section 12; 

The North half (N !h) and the West half (W %) of the Southwest Quarter (SW %) and the Northeast 

*. . Quarter (NE ?4) of the Southeast Quarter (SE Y4) of Section 13; 

All of Section 14; 

The East half (E %) and the North half (N %) of the Northwest Quarter (NW !4) of Section 15; 

The South half (S X) of the Southwest Quarter (SW !A) and the Northeast Quarter (NE I/J) of the 

Southwest Quarter (SW %) of Section 24; 

The Northwest Quarter (NW Y4) of Section 25; 

I--.-.-- 
I u w  ilshiD 4 Xor=h, Ranee i East of the Gila and Sait River Base and Meridian, Mancopa County, 
Arizona 

All of Section 6 EXCEPT the East half (E %) of the East half (E %); 

The West half (W %) of Section 7; 

The West half (W %) of the West half (W %) of Section 18. 



E - W I B I T  B 

L. e g a I D es c r i p ri o n 
Certificate o f  Convenience 2nd Yecessiy 

Arizona-.L\rnerican Gi'ater Cornpan!., A n  thernl-qgua Friz (DisrCo) Discrict 
U:asr ew a t er  S er\.ice E s r e r: 5 i o n  

All of Section 6 EXCEPT the E z i  Half (E%) of the East E~ l f (E? i ) ;  

The b'esr ha!f(W xj of Sectior! 7; 
The West half (M; X) of the  Kssr hdf(V,' 72) oiSeciion i _ -  3.  
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/" 
EXHIBIT C 

Leg a1 D es c r i p t i on 
Certificate of Con;.enience and Secessin. 

Xrizona--Arnerican U 'a te r  Cornpan!., Agua Fria District 
Transfer  Parcel f rom S u n  Cin. \\'est FT'ater Cornpan\.  

The Xonh Ha!f (K %) and the Wofihuaesr Quaner 0%; 'L) of' the S0uth.A esi Quarter (S\V I / )  and 21; 

of the Sourheasr Quzner (SE X )  of Secrior; 2r EXCE?T the Soc:hezs: Q Q z z e ;  (CE :4) c f ; n z  

Sourhezsr Quaner (SE '/.) a i d  

EXCEPT the Southezst Quarier (SE %) ofrhe Nonheasr Quznsr (h-E K) of the Sourheast 

Quarter (SE 'A) and 

\.. EXCEPT rhe Southeast Qcazer (SE X )  of the Southwesr Quarier (SM' X )  of the Sourheas[ 

Quarter (SE X ) .  
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Jane Dee HuIl 
Governor 

Michael E. Anable 
State Land 

Commissioner 

May 23, 2002 

state Land Department 
1616 West Adams Street Phoenix, AZ 85007 www.1and.state.az.w 

RECEWED 
MAY e 4 2002 

ARIZONA/AMERI CAN WATER 

Blaine Akine, P.E., Director of Engineering 
Arizona-American Water Company 
12425 W. Bell Road, Suite 306 
Surprise, AZ 85374 

Dear Mr. Akine: 

The Arizona State Land Department has been notified of your company’s intention to 
expand its water and sewer certificated area by applying to the Arizona Corporation 
Commission to include Sections 0 1,02, 1 1, 12, 13, 14,24,25 and 36 in Township 4 
North, Range 1 West and Sections 06,07 and 18 in Township 4 North, Range 1 East. 
State Trust land encompasses a portion of these sections. After considering comments 
fiom within the agency, it has been determined it is in the best interest of the State Trust 
lands to be included in a water and sewer service area. 

If you have any questions, please contact Heide Kocsis at (602)542-2678. 

Sincerely, 
n 

ames L. Adams 
Deputy State Land Commissioner 

JLA:HAK/ 

“Serving Arizona’s Schools and Public Institutions Since 1915” 





Proposed Certificate of Convenience and Necessity Extension and Transfer Area 
for Water and Sewer Service by Arizona-American Water 

0 APS SUBSTATION 
AGUA FRlA DISTRICT SUN CITY WEST WATER 
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CITY O F  PEORIA 
PLANNING AREA STATE LAND 

BLM LAND 
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AGUA FRlA DISTRICT PLANNING AREA I EXISTNG CC&N 

American Water 
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